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Binding legislation on standards for Equality Bodies is a major step towards better and more uniform implementation and enforcement of EU equal treatment legislation, helping to fulfill its ultimate goal of creating equal societies and eradicating discrimination.
Effective and ambitious national implementation of the Directives on Standards for Equality Bodies can lead to Equality Bodies that have stronger guarantees for their independence and the necessary resources to promote equality, fight discrimination effectively, and ensure accessibility to all. This will include assisting victims and ensuring better access to justice for all, with more adequate powers to achieve the objectives of full equality, and wider mandates to cover all manifestations of discrimination.
While the Directives on Standards for Equality Bodies set minimum requirements for the effective and independent operation of Equality Bodies in a number of key areas, Member States can and should go further. They should be encouraged to strive for an ambitious transposition and an implementation strategy that leads to stronger and better-equipped Equality Bodies throughout Europe, and use the opportunity of adapting their legislation to identify improvements that ensure their citizens enjoy the highest levels of protection against discrimination. In this context, stakeholders and allies at the national level can play a crucial role in advocating and supporting implementation strategies that realise Equality Bodies’ full potential by vesting them with the powers, mandates, independence, and resources required by these Directives.
Learn more on Standards for Equality Bodies: https://equineteurope.org/what-are-equality-bodies/standards-for-equality-bodies/.
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Equality Bodies play an essential role in combatting discrimination, advancing equality, and promoting positive social change. The number of Equality Bodies in Europe has proliferated since the early 2000s, driven in part by the adoption of the European Union Equality Directives.[footnoteRef:2]  [2:  These instruments are discussed in Section C of this Chapter. The term “Equality Directives” as it is used in this report, refers specifically to the Framework Employment Directive (2000/78/EC); the Gender Goods and Services Directive (2004/113/EC); the Gender Recast Directive (2006/54/EC); the Gender Self-Employment Directive (2010/41/EU); the Gender Social Security Directive (79/7/EEC); and the Race Equality Directive (2000/43/EC).] 

However, not all of the Equality Directives require the establishment of Equality Bodies, while those which do detail only a small set of competencies that such Bodies must possess. The wide margin of discretion accorded to States in their transposition of the Equality Directives has led to some positive practices emerging at the national level. However, it has also resulted in uneven levels of protection against discrimination. Efforts to improve the situation, including the adoption of two non-binding recommendations since 2017, have largely failed to address the implementation gap, prompting calls for new legislation.[footnoteRef:3]  [3:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017; Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies. For a recent assessment of progress, see European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final.] 

On 7 May 2024, two new Directives were adopted which establish a set of harmonised, minimum standards for Equality Bodies.[footnoteRef:4] Covering the topics of purpose, mandate, independence, resources, powers and accessibility, they require States to take specific and concrete measures to guarantee the independence of Equality Bodies and ensure their effectiveness in combatting discrimination and promoting equality. These Standards Directives have the potential to be transformative. But if their potential is to be fully realised, they must be properly understood, transposed and implemented.  [4:  See Directive (EU) 2024/1500 of the European Parliament and of the Council of 14 May 2024 on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and amending Directives 2006/54/EC and 2010/41/EU; and Council Directive (EU) 2024/1499 of 7 May 2024 on standards for equality bodies in the field of equal treatment between persons irrespective of their racial or ethnic origin, equal treatment in matters of employment and occupation between persons irrespective of their religion or belief, disability, age or sexual orientation, equal treatment between women and men in matters of social security and in the access to and supply of goods and services, and amending Directives 2000/43/EC and 2004/113/EC. As described further below, while these documents are almost identical in respect of the standards they establish, they differ in their scope of application.] 

[bookmark: _Hlk176353891]With funding from the German Federal Anti-Discrimination Agency, in June 2024, Equinet – the European Network of Equality Bodies – commissioned the Equal Rights Trust to undertake an independent legal analysis of these Standards Directives. The findings of this analysis are set out in this Digest.
Over the following pages, the history of the Standards Directives is explored, their essential elements distilled and a set of core principles for their interpretation are identified. These core principles are based on a holistic assessment of the text of the Articles  read in light of the purpose clause of the Standards Directives, together with the recitals, preparatory materials and other existing legal instruments and authoritative recommendations. The aim is to assist States, Equality Body staff, legal practitioners, and other stakeholders to operationalise the standards in their future work. To accompany the Digest, a Key Principles document, which summarises the essential elements, and a Toolkit for Civil Society have also been prepared. Each of these documents has been developed on the basis of, and should be read together with, this legal Digest.
At the time of the finalisation of the Digest, an issue regarding defective translation of some of the terminology and concepts used depending on the language versions of the Standards Directives has raised. While the European Commission has been notified and action is expected, it should be pointed out that the analysis in this Digest is based on the English version of the Standards Directives. 
[bookmark: _Toc180567462][bookmark: _Toc181276038][bookmark: _Toc181276141][bookmark: _Toc181276905][bookmark: _Toc181277031][bookmark: _Toc183183681]History and background
Equality and non-discrimination are two of the foundational values on which the European Union is established.[footnoteRef:5] The Charter of Fundamental Rights provides for the equality of all persons before the law, prohibiting discrimination in the application of European Union law on the basis of an extensive and open-ended list of protected characteristics.[footnoteRef:6]  [5:  Treaty on European Union, Article 2.]  [6:  Charter of Fundamental Rights of the European Union, Articles 20-21.] 

Since the 1970s, several Directives have been adopted which require Member States to take measures to combat discrimination and advance equality on particular grounds and in particular areas of life.[footnoteRef:7] The Race Equality Directive, adopted in 2000, was the first Directive to expressly require Member States to “designate a body or bodies for the promotion of equal treatment”.[footnoteRef:8] Subsequent Directives extended this duty to cover the additional grounds of sex and gender.[footnoteRef:9]  [7:  See, for example: Council Directive 76/207/EEC of 9 February 1976 on the implementation of the principle of equal treatment for men and women as regards access to employment, vocational training and promotion, and working conditions. For an overview of contemporary EU instruments with a bearing on the rights to equality and non-discrimination see Equinet, “The EU Legislative Framework”, 2024, available at: https://equineteurope.org/equality-in-europe/eu-legislative-framework/.]  [8:  The Race Equality Directive (2000/43/EC), Article 13.]  [9:  See the Gender Goods and Services Directive (2004/113/EC), Article 12; the Gender Recast Directive (2006/54/EC), Article 20; the Gender Self-Employment Directive (2010/41/EU), Article 11; and the Pay Transparency Directive (2023/970), Article 28. These Directives are discussed further in Part C of this Chapter. ] 

However, only Directives related to race and ethnic origin and gender incorporated this requirement, meaning that no explicit obligation existed to establish Equality Bodies to prevent and address discrimination on the grounds of religion or belief, disability, age or sexual orientation [footnoteRef:10] – though many States did, in practice, extend the mandate of existing bodies to cover these grounds.[footnoteRef:11] Moreover, the four Equality Directives which did contain such a requirement provided little specificity, setting out only a limited set of competencies that Equality Bodies must have and providing no direction on the structures, resources or powers required to discharge these competencies.[footnoteRef:12] [10:  See for example, the Framework Employment Directive (2000/78/EC).]  [11:  The European Commission has found that “In all but three Member States (…) equality bodies are competent in relation to all the grounds covered by the Employment Equality Directive. In around two thirds of Member States, equality bodies are competent in relation to all the grounds and all the fields mentioned in the Recommendation”. See European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final, p. 4.]  [12:  See further, the discussion in Part C of this Chapter.] 

Despite these limitations, the Equality Directives had a significant impact on the establishment of Equality Bodies throughout the European Union. Prior to their adoption, a minority of Member States had Equality Bodies in place,[footnoteRef:13] but over the course of the 2000s many new bodies were established. In some countries, States sought to give effect to their obligations by expanding the mandate of existing institutions, including national human rights institutions and ombuds.[footnoteRef:14] As these institutions already had existing resources, structures and mechanisms in place, the equality mandate could be quickly – though not always completely – assumed.[footnoteRef:15] In others, a combination of ground-specific and multi-ground Bodies were created with different competencies. In some, single Bodies were established with a mandate covering all grounds of discrimination. Despite the range of different structural and institutional models, in most countries, the Equality Bodies which have been established go beyond the minimum requirements of the Equality Directives,[footnoteRef:16] with powers to address discrimination on a broader range of grounds and in additional areas of life, or with a broader range of powers and functions. [13:  See further, Elizondo-Urrestarazu, J., “Equality bodies: New standards, new challenges”, IgualdadES, 9, 2023, p. 248. ]  [14:  European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final, p. 7.]  [15:  Ibid., p. 7.]  [16:  Ibid., p. 4] 

This diversity of models and approaches has proven to be both a strength and a weakness. The wide margin of discretion accorded to States in their transposition of the Equality Directives has led to some positive practices emerging across Europe.[footnoteRef:17] However, it has also resulted in uneven levels of protection against discrimination, and significant disparities in the powers and resourcing of designated institutions.[footnoteRef:18] What is more, in the absence of clear standards on independence, mandate, resources, powers and accessibility, States have failed to ensure that their Equality Bodies are fully equipped, enabled and empowered to be effective in practice. These Bodies have also proved to be vulnerable to external threats. In the wake of the 2007-2008 global financial crisis, for example, several Equality Bodies were restructured and saw their effectiveness hampered as a result of diminishing resource allocations.[footnoteRef:19]  [17:  See Directive 2024/1499, recital 10.]  [18:  This point is acknowledged in the Directives on Standards and was spotlighted as a key driver for their adoption in the Commission’s original proposal. See Directive 2024/1500, recital 9; Directive 2024/1499, recital 11. See also, European Parliament’s Policy Department for Citizens’ Rights and Constitutional Affairs, Strengthening the Role and Independence of Equality Bodies, 2023, p. 16.]  [19:  Benedi Lahuerta, S., "Equality Bodies: Advancing towards more responsive designs?", International Journal of Law in Context (2021), 17, p. 391.] 

Concerned by a lack of progress, Equinet launched an initiative to develop standards for Equality Bodies.[footnoteRef:20] Equinet first formally proposed the adoption of new standards in a Working Paper, published in 2016. This paper, entitled Developing Standards for Equality Bodies, was developed based on consultation within the Equinet Project on Standards and with the broader Equinet membership. The paper called for the designation of Equality Bodies with a “broad mandate to promote and support the achievement of full equality in practice and to combat and eliminate all forms of discrimination in all areas of society”.[footnoteRef:21] It proposed detailed standards in four areas – mandate, complete independence, effectiveness and institutional architecture. [20:  Ibid., p. 391.]  [21:  Equinet, Developing Standards for Equality Bodies: An Equinet Working Paper, 2016, p. 4.] 

The proposals put forward in the Working Paper have been promoted and discussed extensively over the last eight years. Equinet promoted the adoption of the standards in its engagement with European Union institutions and in its public outreach, while also developing detailed proposals on the work of Equality Bodies in areas such as data collection, equality mainstreaming, policy advice and recommendations, litigation, sanctions and remedy, among others.[footnoteRef:22]  [22:  See, for example: Stocker, R., Urbanikova, M., and Banjac, B., “Collection and Use of Complaints Data by Equality Bodies”, Equinet, 2021; and Equinet, Compendium of Good Practices on Equality Mainstreaming: The Use of Equality Duties and Equality Impact Assessments, 2021. Throughout this Digest, reference is made to the publications of Equinet and others that elaborate standards or provide guidance on measures needed to promote equality in areas covered by the new standards. ] 

Between 2017 and 2018 the European Commission against Racism and Intolerance (ECRI) and the European Commission each issued recommendations in this area.[footnoteRef:23] ECRI’s General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level (the ECRI GPR No. 2r), adopted in December 2017, provided detailed guidance on standards for Equality Bodies for the first time. In addition to its 41 recommendations, the document includes a detailed explanatory memorandum, which provides additional detail. Less than a year later, in June 2018, the European Commission adopted its own Recommendation 2018/951 (the European Commission Recommendation), with the purpose of setting out measures to improve the independence and effectiveness of Equality Bodies “in particular as regards their capacity to ensure that individuals and groups that are discriminated against can fully enjoy their rights”.[footnoteRef:24] [23:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017; Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies. ]  [24:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, Article 1.] 

However, in 2021, the Commission concluded that:
The Recommendation serves as a common standard for the effective and independent functioning of equality bodies (…) However, a limited and unequal level of implementation of the Recommendation continues to hinder some equality bodies in effectively exercising their role. In practice, this leads to different levels of protection against discrimination across the EU.[footnoteRef:25] [25:  European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final, p. 29.] 

Having concluded that the “Recommendation, due to its non-binding nature, was only partially implemented”,[footnoteRef:26] the Commission proposed the adoption of  binding legislation: Directives on Standards for Equality Bodies. In December 2022 the European Commission published proposals for two new Directives. Almost identical in respect of the legally binding provisions themselves,[footnoteRef:27] the Directives mainly differ in respect of the personal and material scope of their application and the procedure for their adoption.[footnoteRef:28]  [26:  Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), p. 12.]  [27:  The Directives cross-refer to one another, specifying that “the same minimum standards for the functioning of equality bodies” are established under each instrument. See Directive 2024/1499, recital 14; Directive 2024/1500, recital 11.]  [28:  Because of the different legislative status of the Equality Directives which they sought to amend, the Standards Directives were negotiated under different procedures. Directive 2024/1500 was negotiated between the European Parliament and the European Council under the “ordinary legislative procedure” provided in Article 157 of the Treaty on the Functioning of the European Union, while Directive 2024/1499 was negotiated under a special legislative procedure. For  further discussion, see: Elizondo-Urrestarazu, J., “Equality bodies: New standards, new challenges”, IgualdadES, 9, 2023, p. 248.
] 

Throughout 2023 and early 2024, the Commission’s proposed Standards Directives were negotiated between the European Parliament and Council. As part of this process, the Commission’s proposals were examined by European Parliament expert committees, which consulted with experts (including Equinet and Equality Bodies), reviewed the draft and engaged with the Commission and the Council. In July 2023, the co-rapporteurs of the Parliament committees published a draft report with proposed amendments to the Commission’s proposals. The Council was involved throughout. The Parliament adopted the final text of the Standards Directives on 10 April 2024. The Council adopted the Standards Directives on 7 May 2024. States have two years to transpose the Standards Directives into the national legal framework, with a deadline of 19 June 2026. 
[bookmark: _Toc180567463][bookmark: _Toc181276039][bookmark: _Toc181276142][bookmark: _Toc181276906][bookmark: _Toc181277032][bookmark: _Toc183183682]Purpose and structure
This publication aims to assist States and Equality Bodies as they work to transpose and implement the new Directives on Standards. It provides a legal analysis of the Directives, through a close assessment of the text of the Articles, read together with the recitals, preparatory materials, existing legal instruments and authoritative recommendations issued by ECRI and the European Commission. It aims to explain and “unpack” the provisions of the Standards Directives, providing clear and practical guidance for implementation based on an assessment of the Standards Directives as a whole, viewed in light of the purposes clause. 
The publication is divided into seven thematic Chapters. The first Chapter examines the purpose of the Standards Directives. Each of the subsequent chapters examines a different area in which the Directives establish standards: mandate, independence, resources, powers, accessibility and implementation. 
Chapters are organised thematically, rather than on an Article-by-Article basis. As a result, some focus on a single Article, while others consider multiple Articles together. Article numbers are clearly cited throughout, to assist the reader. 
Where necessary, Chapters are  divided into Sections to examine provisions which set standards in different areas. Each Chapter, Section or Sub-section is divided into three parts:


Part A  examines the process of standard development and considers pre-existing standards and recommendations. These parts start with a discussion of the requirements of the Equality Directives. They go on to examine proposals made by Equinet in its 2016 Working Paper, alongside research, findings and recommendations adopted by other interested stakeholders. Finally, these parts consider the non-binding Recommendations issued by ECRI and the European Commission, alongside indicators developed by the Equinet Project on Standards, which have been endorsed by all Equinet members as an effective means to assess the implementation of standards for Equality Bodies.

Part B  discusses the essential elements of each Article. In these parts, the individual words and phrases within the provisions are examined and analysed. These parts set out how the text should be read, for the purposes of transposition and implementation. As set out in Section D below, this is a legal analysis of terminology, informed by a holistic reading of the Standards Directives, documents produced during the process of their development and other instruments of international and European law.

Part C  sets out key principles, derived from the analysis of the essential elements of each provision. The aim is to provide clear and accessible guidance on how to interpret, transpose and implement the Standards Directives’ different Articles and provisions, informed by the legal analysis.
As a close-text legal analysis of the Directives on Standards – each of which contains more than 25 Articles and more than 50 recitals – this Legal Digest is a lengthy and detailed publication. While every effort has been made to use accessible language, the nature of a legal analysis such as this is a constraint, particularly in respect of length. Recognising this and the need to provide simple, clear and accessible guidance, the Equal Rights Trust prepared for Equinet a Key Principles document, which compiles and synthesises the principles set out in Part C of each chapter, following the same structure as this Digest, and with clear cross-references to the relevant Articles of the Standards Directives. The Key Principles document provides a high-level overview of the Directives’ requirements, while this Digest sets out why and how the key principles have been derived from the text of the Directives themselves. 
[bookmark: _Toc180567464][bookmark: _Toc181276040][bookmark: _Toc181276143][bookmark: _Toc181276907][bookmark: _Toc181277033][bookmark: _Toc183183683][image: ]Relevant legal instruments
[bookmark: _Toc181276041][bookmark: _Toc181276144][bookmark: _Toc181276908][bookmark: _Toc181277034][bookmark: _Toc183183684]3.1. 	Directives on Standards for Equality Bodies
[bookmark: _Hlk177050762]The focus of this Legal Digest is on two European Union Directives: Directive (EU) 2024/1499; and Directive (EU) 2024/1500. As noted above, these two Directives establish the same minimum standards on the functioning of Equality Bodies.[footnoteRef:29] They differ in respect of the legislative procedure through which they were enacted, the personal and material scope of their application and the previous Directives they amend.[footnoteRef:30] Directive 2024/1499 contains a small number of additional recitals which are not present in Directive 2024/1500. This results in a mismatch between the recital numbers of the two Directives. In this publication, the body text refers to “the recitals”, while a cross-reference is provided to the relevant recital number in Directives 2024/1499 and 2024/1500 in the footnotes. The new instruments are referred to collectively, as [image: ]“the Directives on Standards”, “the Standards Directives” or simply “the Directives”. [29:  Directive 2024/1499, recital 14; Directive 2024/1500, recital 11.]  [30:  There are a small number of textual differences between the two Directives. For example, Article 6(1) of Directive 2024/1500 specifies that the term “victims” includes “all persons, irrespective, for example, of their socio-economic status, political opinion, age, health, nationality, residence status, language, colour, level of literacy, gender, gender identity, gender expression or sex characteristics, who consider that they have experienced discrimination for the purposes of this Directive”. This point is explored further in Chapter V.2.1.B. ] 

[bookmark: _Toc181276042][bookmark: _Toc181276145][bookmark: _Toc181276909][bookmark: _Toc181277035][bookmark: _Toc183183685]3.2. 	Equality Directives
[bookmark: _Hlk177131181][bookmark: _Hlk177649665][bookmark: _Hlk180506634]The Directives on Standards seek to strengthen the application of the principle of equal treatment derived from existing EU Directives. The Race Equality Directive (2000/43/EC), the Gender Goods and Services Directive (2004/113/EC), the Gender Recast Directive (2006/54/EC), and the Gender Self-Employment Directive (2010/41/EU), each require States to designate one or more Equality Bodies for the promotion of equal treatment and establish a minimum number of competences that such Bodies must possess.[footnoteRef:31] The references to Equality Bodies within these instruments are deleted and replaced by the new Directives on Standards.[footnoteRef:32] In this publication, these instruments are referred to collectively as the “four existing Directives”. Additionally, Directive 2024/1499 brings rights and obligations derived from the Gender Social Security Directive (79/7/EEC) and the Framework Employment Directive (2000/78/EC) within its scope, requiring States to ensure that the mandate of Equality Bodies extends to the grounds and areas of life covered by these instruments.[footnoteRef:33] For the purposes of this Digest, these six Directives are referred to collectively as  the “Equality Directives”. [31:  Additionally, the powers of Equality Bodies to address issues of discrimination falling within the scope of Article 15 of the Work-Life Balance for Parents and Carers Directive (2010/18/EU), is extended by virtue of the changes effected to the Gender Recast Directive (2006/54/EC), under Article 23 of Directive 2024/1500.]  [32:  On the Race Equality Directive (2000/43/EC) and the Gender Goods and Services Directive (2004/113/EC), see Directive 2024/1499, Article 23. On the Gender Recast Directive (2006/54/EC) and the Gender Self-Employment Directive (2010/41/EU), see Directive 2024/1500, Article 23.]  [33:  See Directive 2024/1499, Articles 1(1) and 1(2). On the scope of the equality mandate see Chapter II.1.] 

[bookmark: _Toc180567465][bookmark: _Toc181276043][bookmark: _Toc181276146][bookmark: _Toc181276910][bookmark: _Toc181277036][bookmark: _Toc183183686]Analytical approach
This Digest provides a legal analysis of the Directives on Standards and derives key principles for their transposition and implementation. The approach to this analysis is contextual: each provision is examined in light of existing European and international standards on equality and non-discrimination, in the context of the Directives as a whole, and in the context of the purpose and intent of the legislator.  Where provisions are ambiguous, unclear or open to different interpretations, the reading is based on a strictly limited number of legal sources, which are examined in a hierarchy based on their relevance.
First, consideration is given to how words, terms or phrases should be read in light of the Equality Directives and other instruments of international human rights law.[footnoteRef:34] As discussed above, the four existing Directives that provide for the designation of one or more Equality Bodies provide only limited guidance in many areas. Indeed, this is a key shortcoming that the new Standards Directives are intended to address. Nevertheless, provisions of the Directives on Standards must be read consistently with the existing EU legal framework on equality and non-discrimination. [34:  For example, the Chapter on Accessibility considers standards in the Convention on the Rights of Persons with Disabilities, and General Comments issued by the Committee on the Rights of Persons with Disabilities.] 

Second, consideration is given to how terms and provisions should be read to be consistent with the stated purpose of the Directives. Article 1(1) provides that the Directives establish “minimum requirements for the functioning of equality bodies to improve their effectiveness and guarantee their independence in order to strengthen the application of the principle of equal treatment”. As a clear and unambiguous statement on the purpose for which the Directives have been enacted, Article 1 provides the key interpretative lens through which other provisions must be understood.[footnoteRef:35]  [35:  In Chapter I.C six overarching principles are identified that can be derived from the statement of purpose in Article 1(1), namely, empowerment, effectiveness, independence, agency and autonomy, meaningful consultation, and minimum standards.] 

Third, each Article is examined in the context of relevant recitals to the Directives. Each Directive contains almost 50 recitals, which expand upon the intended purpose and meaning of the Articles themselves. As a statement of the intent of those engaged in the development and enactment of the Directives, the recitals provide an essential tool for understanding and interpreting the substantive Articles. 
Fourth, the analysis draws upon the preparatory materials for the Standards Directives. The European Commission’s 2022 Proposal for a Directive of the European Parliament and Council on Standards for Equality Bodies[footnoteRef:36] is examined, considering both the proposed Directive itself and the explanatory memorandum that accompanied it. The Draft Report on the proposal for a directive of the European Parliament and of the Council on standards for Equality Bodies, published by the Committees on Employment and Social Affairs and on Women's Rights and Gender Equality of the European Parliament following an examination of the Commission’s Proposal, was also considered.[footnoteRef:37]  These preparatory materials provide important insights into the considerations of those involved in the legislative process, in particular as to the use and meaning of particular terms. [36:  Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD).]  [37:  European Parliament Committee on Employment and Social Affairs and Committee on Women's Rights and Gender Equality, Draft Report on the proposal for a directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM(2022)0688 – C9-0409/2022 – 2022/0400 (COD).] 

Fifth, the non-binding Recommendations issued by the Council of Europe (through ECRI)[footnoteRef:38] and by the European Commission itself [footnoteRef:39] are examined. The Directives set out standards at a relatively high level, while the two sets of Recommendations provide much more detailed and specific guidance on the interpretation and application of these standards. The Directives make explicit reference to these two Recommendations, underlining their utility as tools for interpretation.[footnoteRef:40] [38:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017.]  [39:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies.]  [40:  Directive 2024/1499, recital 13; Directive 2024/1500, recital 12.] 

Finally, where necessary and relevant – in particular in cases where terms are not defined in the Directives themselves and where the other sources examined provide no guidance on appropriate interpretation, sources developed by Equinet are examined. Key among these sources are the proposed indicators for self-assessment developed by the Equinet Project on Standards for Equality Bodies and presented in its 2023 publication Measuring Standards for Equality Bodies.[footnoteRef:41] The indicators are the result of an extensive process of consultation with Equinet’s member Equality Bodies. Endorsed by the full Equinet membership, the indicators provide essential insights into how – at a practical level – the standards can be effectively implemented and what is necessary to ensure their effectiveness in practice. Using these indicators as a tool for interpretation also respects the voice of Equality Bodies in the transposition and implementation of the Standards Directives – something which is clearly foreseen in the Directives themselves.[footnoteRef:42]  [41:  Equinet, Measuring Standards for Equality Bodies: Indicators for Self-Assessment, 2023.]  [42:  See further, the discussion in Chapter I.] 

[bookmark: _Toc173649136][bookmark: _Toc174371299]Overall, the aim is to provide a rigorous legal analysis of the Standards Directives, to establish how the provisions should be understood, interpreted and applied, if their purpose is to be given full effect.
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Article 1 sets out the purpose, subject and scope of the Directives in simple and direct terms: each Directive “lays down the minimum requirements for the functioning of equality bodies to improve their effectiveness and guarantee their independence in order to strengthen the application of the principle of equal treatment” as defined in the Equality Directives.[footnoteRef:43]  [43:  Directives 2024/1499 and 2024/1500, Article 1. Directive 2024/1499 makes explicit reference to four Equality Directives: the Gender Social Security Directive (79/7/EEC); the Race Equality Directive (2000/43/EC), the Framework Employment Directive (2000/78/EC) and the Gender Goods and Services Directive (2004/113/EC). Directive 2024/1500 refers to the Gender Recast Directive (2006/54/EC) and the Gender Self-Employment Directive (2010/41/EU). See further, the discussion in Part C of the introduction to this Digest.] 

Article 1 provides a clear and unambiguous statement of purpose for the Directives. As it sets down, the ultimate objective is to strengthen the application of the principle of equal treatment as laid down in the Equality Directives. This is to be achieved through ensuring that Equality Bodies are independent and effective. The Directives establish the minimum requirements to ensure that this independence and effectiveness is achieved. 
While apparently setting down a simple statement of purpose, Article 1 in fact provides essential guidance for understanding, interpreting and implementing the Directives on Standards. Indeed, it establishes both the interpretative lens through which other provisions should be understood and the benchmark against which implementation should be measured. There are a number of reasons why Article 1 should be understood as the key provision for interpreting the Directives. 
First, the Article makes clear the intent of those involved in the development and adoption of the Directives. Where other provisions may be open to interpretation or may leave States with discretion as to the application of the standards, Article 1 establishes a clear standard that must be achieved. The intent and purpose of the Directives is to ensure that Equality Bodies are properly equipped, enabled and empowered to strengthen the enjoyment of the principle of equal treatment. This is the standard against which measures to transpose and implement the Directives should be assessed. 
Second, the Article makes an explicit link between the adoption of the new standards and the proper implementation of the Equality Directives. This link is reinforced in the recitals, which underline that minimum standards are needed to ensure that Equality Bodies can play an effective role in implementation of the Equality Directives. The recitals note the challenges facing Equality Bodies “in particular concerning (…) resources, independence and powers” and the “significant differences” between Equality Bodies in different States. They then state that minimum standards for the functioning of Equality Bodies are needed “[t]o ensure that equality bodies can effectively contribute to the enforcement of [the Equality Directives]”.[footnoteRef:44] These recitals make clear that the Directives on Standards were adopted to meet a need and to fill a gap in respect of the implementation of the Equality Directives. Understood in this context, Article 1 requires an approach to the interpretation of the Standards Directives that keeps the purpose of enacting them at the forefront (purposive approach): the standards should be interpreted in such a way that they strengthen the ability of Equality Bodies to effectively prevent and address discrimination and promote equality. [44:  Directives 2024/1499, recitals 10-13 and 2024/1500, recitals 8-10.] 

Third, the Article creates a necessary implication that all of the Directives’ Articles should be read in a holistic way. The standards in the Directives concerning the mandate and structure, independence, resources, powers and accessibility of Equality Bodies are all established with the purpose of strengthening the ability of these Bodies to prevent and address discrimination and advance equality. The purpose of the Directives is to establish a set of minimum standards, the application of which should render Equality Bodies more effective to strengthen application of the principle of equal treatment. The implication is that the standards should be read holistically and consistently, with a focus on achieving this ultimate objective. The Article establishes an overarching logic for the Directives, focused on guaranteeing independence and ensuring effectiveness. 
For each of these reasons, Article 1 should be seen as establishing a requirement to interpret the Standards Directives purposively and holistically. The overarching purpose of the Directives – empowering Equality Bodies to effectively strengthen implementation of the principle of equal treatment – must be considered in the interpretation, transposition and implementation of the Directives’ standards. In this way, Article 1 establishes the key interpretative lens through which other provisions must be understood and applied: the standards which are set out in the rest of the Directives are the “minimum requirements” to guarantee the independence and ensure the effectiveness of Equality Bodies. Where any other provision in the Directives is open to multiple interpretations, it must be read in light of this purpose clause: the provision should be interpreted in the way most likely to empower an Equality Body to strengthen the application of the principle of equal treatment. 
While not explicit in the provision itself, Article 1 also necessitates – by logical extension – consultation and meaningful engagement with Equality Bodies on the structure, resources and powers which they consider necessary to guarantee their independence and ensure their effectiveness. Equality Bodies have the knowledge, experience and expertise – as well as the research and data – to determine what they need to give effect to the principle of equal treatment. As such, seeking and responding to their views is essential for the proper application of the standards in the Directives. 
For the reasons set out above, Article 1 establishes the interpretative standard for the Directives as a whole. It also establishes  the benchmark against which measures taken for the transposition and implementation of the Directives should be measured. Article 1 requires that, in transposing, implementing and applying the Directives, States must ensure that they interpret the standards in such a way as to guarantee the independence of Equality Bodies and to enhance their effectiveness. 
[bookmark: _Toc174371300][bookmark: _Toc173649137][bookmark: _Toc180567467][bookmark: _Toc181276045][bookmark: _Toc181276148][bookmark: _Toc181277038]A. Standard Setting
Equinet’s 2016 Working Paper proposes standards in four areas – mandate, complete independence, effectiveness and institutional architecture. The Working Paper does not include a “purpose” clause, but it does set out five overarching principles to ensure that the full potential of an Equality Body is achieved:

[image: ]Equinet 2016 Working Paper on Standards for Equality Bodies 
Standards should:
· Ensure the broadest mandate for Equality Bodies in relation to equality and non-discrimination. 
· Set out and underpin the conditions required for Equality Bodies to be independent and effective.
· Locate Equality Bodies appropriately within a wider institutional infrastructure to promote equality and combat discrimination. 
· Enable Equality Bodies to realise their potential. 
· Ensure there is no regression in the situation of any Equality Body.[footnoteRef:45] [45:  Equinet, Developing Standards for Equality Bodies: An Equinet Working Paper, 2016, p. 3.] 

While the ECRI GPR No. 2r does not include a purpose clause, the European Commission Recommendation does, in relatively similar terms to those adopted in the Directives on Standards. It provides that the purpose of the Recommendation is to “set out measures that Member States may apply to help improve the equality bodies' independence and effectiveness, in particular as regards their capacity to ensure that individuals and groups that are discriminated against can fully enjoy their rights”.[footnoteRef:46] However, in its review of progress in 2022, the Commission concluded that the objectives and purpose of its 2018 Recommendation had not been achieved, explaining that:  [46:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, Chapter 1(1).] 

When it comes to policy options for a possible new EU action, non-legislative options have already been tested without fully producing the expected results. Non-legislative interventions have included (…) the non-binding 2018 Commission Recommendation (…) While all these measures produced positive effects and will remain in place in the future, the Recommendation, due to its non-binding nature, was only partially implemented.[footnoteRef:47] [47:  Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), p. 12.] 

In its Proposal for new Directives, the Commission set out its aim to create a “strengthened framework for equality bodies in the European Union to promote equal treatment and equal opportunities and combat discrimination on all grounds and in the fields set out by the Equality Directives”.[footnoteRef:48] [48:  Ibid., p. 1.] 

[bookmark: _Toc174371301][bookmark: _Toc173649138][bookmark: _Toc180567468][bookmark: _Toc181276046][bookmark: _Toc181276149][bookmark: _Toc181277039][bookmark: _Hlk177118454]B. Essential Elements
[bookmark: _Hlk173222402]Strengthen the application of the principle of equal treatment
Article 1(1) states that the purpose of the Directives is to guarantee the independence of Equality Bodies and improve their effectiveness in order to strengthen the application of the principle of equal treatment. In so doing, it provides the interpretative lens through which all other provisions of the Directives must be understood and the benchmark against which measures to transpose and implement the Directives should be evaluated: whether the approach proposed strengthens the ability of the Equality Bodies to effectively prevent and address discrimination and to promote equality. Where  any provision in the Directives is open to multiple interpretations, it must be read in light of the purpose clause and be applied in a manner that best empowers Equality Bodies. 
Dimensions of effectiveness: If the objectives of the Directives are to be achieved Equality Bodies must be effective. The term ‘effective’ is not defined, although different dimensions of effectiveness are elaborated throughout the Directives in specific provisions on resources, powers and accessibility. The Directives lay down minimum standards in respect of both the functions and powers which Equality Bodies need to have to be effective, and the resources they need to use these powers. It is important that each of these provisions – while distinct – is seen as part of a whole and that each is read in light of the overarching focus on enhancing effectiveness to strengthen the application of the principle of equal treatment. Article 1 must be read reflexively: it both informs and is informed by other substantive provisions of the Directives. Taking the Directives as a whole, the principle of effectiveness can be understood to encompass four dimensions: 
· Agency and Autonomy Dimension: In order to be effective, Equality Bodies must have agency and autonomy in decision-making. They must be able to decide how they work, how they use resources, and their institutional structure. They must also be free to determine and pursue courses of action which they determine are necessary – based on their knowledge and expertise and the data and information they possess – to give effect to the principle of equal treatment. This in turn requires that Equality Bodies should have a central role in evaluating whether they have the resources and powers they need to deliver their mandate effectively: the recommendations of Equality Bodies in this respect should be key to determining the approach which the State adopts. Autonomy, agency and independence are closely linked, but not synonymous. Independence is a broader standard, encompassing elements of legal status, structural and institutional independence, freedom from interference and procedures to ensure transparent and accountable leadership. Agency and autonomy are one essential element of independence – independence in respect of decision-making – and are also central to effectiveness.
· Resource Dimension: In order to be effective, Equality Bodies must have the practical ability to operate in ways which they determine are necessary. In addition to being functionally independent and having agency and autonomy in decision-making, Equality Bodies must have the resources – financial, human, practical and technical – which they need to use their powers and functions to address the needs which they identify and to give effect to the principle of equal treatment.
· Functional Dimension: If Equality Bodies are to be effective in practice, they need to be equipped and empowered to exercise different functions, powers and competencies. In order to strengthen the application of the principle of equal treatment, Equality Bodies must have powers to promote equality and prevent discrimination, to support victims of discrimination to access justice and secure remedy (including through litigation), and to receive and handle complaints. These powers are the means through which Equality Bodies can achieve their objectives and purposes. In order to deploy these functions, Equality Bodies need to be independent and to be empowered with both the agency and autonomy, as well as the resources, they need to use them.
· Accessibility Dimension: To advance equality, Equality Bodies must be – and must be seen to be – open and accessible to all. This requires measures to ensure accessibility – specific measures to ensure that individuals can engage with Equality Bodies on an equal basis with others. It also necessitates a focus on diversity and inclusion – the leadership of Equality Bodies should reflect the diversity of society, while recognising the realities of intersectional discrimination and lived experiences of disadvantage. Ultimately, in order to be effective, Equality Bodies should seek to be accountable to those exposed to discrimination and disadvantage and should be suitably equipped and empowered to achieve this.
To guarantee their effectiveness, Equality Bodies must be provided with the functions and powers necessary to prevent discrimination and to address it where it occurs. This means a focus on providing full and effective support to victims, strengthening protection from discrimination and promoting equality and non-discrimination. It also requires a focus on measures to prevent and ultimately eliminate discrimination. 
While not explicit in the provision itself, Article 1 necessitates consultation and meaningful engagement with Equality Bodies on the structure, resources and powers which they consider necessary to guarantee their independence and ensure their effectiveness. Equality Bodies possess unique and essential knowledge, experience and expertise – as well as research and data – to  assess what is needed to strengthen the implementation of the principle of equal treatment. Accordingly, seeking and responding to their views is essential for the proper transposition and application of the Directives.[footnoteRef:49]  [49:  The requirement to engage Equality Bodies in decisions regarding structures, resources and powers is implicit in many of the Directives other provisions. Article 15 establishes a proactive duty of consultation on government in respect of any law, policy, procedure or programme “related to the rights and obligations” derived from the Equality Directives. See the discussion in Chapter V.1.3 of this Digest.] 

Independence
As noted above, independence is central to the ability of Equality Bodies to deliver on the objective of strengthening the principle of equal treatment. Without independence, Equality Bodies cannot act to identify and respond to problems of discrimination and inequality. To operate effectively, Equality Bodies must possess both functional and institutional independence (including independent leadership), be free from external influence and have independent control over their resources. They must be enabled to identify and respond to problems that hinder the principle of equal treatment in the ways they determine are necessary. The importance of independence is reflected in Article 3, which elaborates specific standards that are central to ensuring the complete independence of Equality Bodies.[footnoteRef:50]  [50:  See further, the discussion in Chapter III of this Digest.] 

Minimum requirements
Article 1(1) clearly states that the Directives on Standards set down minimum standards for the functioning of Equality Bodies. This has two clear implications.
First, it is clear that the Directives set out essential minimum requirements in the areas of independence and effectiveness. In respect of effectiveness, the Directives outline the resources Equality Bodies need to effectively carry out their responsibilities and the powers of prevention and promotion, support and litigation and the handling of complaints which they need to strengthen implementation of the principle of equal treatment. All of these standards are basic, minimum requirements for independence and effectiveness.[footnoteRef:51]  [51:  See further, the discussion in Chapter V of this Digest.] 

The Directives set a minimum level of standards and Member States must not go below these. Measures that undermine or reduce the independence or the effectiveness of Equality Bodies contravene the Directives. However, the Directives do not restrict States from implementing more ambitious or expansive measures. These two related notions – that the Directives provide a floor but not a ceiling – are reinforced by the non-regression clause in Article 20, which clarifies that States “may introduce or maintain provisions which are more favourable than the minimum requirements” and explicitly states that the implementation of the Directives shall “under no circumstances constitute grounds for a reduction in the level of protection against discrimination”.[footnoteRef:52] [52:  Directives 2024/1499 and 2024/1500, Article 20.] 

Second, when viewed in light of the recitals, it appears clear that the Directives are to be considered minimum framework requirements, to be interpreted in light of the more detailed guidance provided in the non-binding recommendations issued by the European Commission and ECRI.[footnoteRef:53] In view of the different roles that an Equality Body may play, and the diversity of institutional arrangements in Member States, in many areas, the ‘measures’ that States are required to adopt are not clearly defined. Instead, the Directives establish minimum standards against which the effectiveness of measures in meeting the Directives’ objectives are to be assessed.[footnoteRef:54] In this regard, the Recommendations provide important guidance for those seeking to transpose and implement the Directives and should be regarded as important tools for their proper application. [53:  As the recitals note, the “minimum standards laid down in this Directive take into account Commission Recommendation (EU) 2018/951, drawing on some of its provisions and the approach recommended therein. They also draw on other relevant instruments, such as the revised General Policy Recommendation No. 2 on equality bodies adopted by the European Commission against Racism and Intolerance”. See Directive 2024/1499, recital 13; Directive 2024/1500, recital 10.]  [54:  See further, the discussion in Chapter III on independence, Chapter IV on resources and Chapter VI on accessibility. In each of these areas, the Directives impose a positive obligation on States to adopt measures to ensure that the minimum standards established by the Directives are fulfilled.] 

[bookmark: _Toc180567469][bookmark: _Toc181276047][bookmark: _Toc181276150][bookmark: _Toc181277040]C. Key Principles
[bookmark: _Toc174371302][bookmark: _Toc173649140]Article 1(1) of the Directives sets out their purpose: to establish minimum standards for the functioning of Equality Bodies, to guarantee their independence and ensure their effectiveness in strengthening the application of the principle of equal treatment. Article 1 is the key interpretive principle through which all other provisions must be understood and applied. Six core principles can be derived from the statement of purpose in Article 1(1): 
· Empowerment: Equality Bodies must be fully empowered – both in law and in practice – to strengthen the application of the principle of equal treatment. Equality Bodies must have the agency and autonomy  to determine which course of action is required to give effect to the principle of equal treatment, be provided with the powers and competencies necessary to take these actions and be equipped with the resources needed to discharge these powers effectively. 
· Effectiveness: Member States must ensure that Equality Bodies are empowered, equipped and enabled to play an effective role in strengthen the application of the principle of equal treatment, through preventing and addressing discrimination and promoting equality, with real impact. 
· Independence: The law must guarantee the institutional and functional independence of Equality Bodies. They must be free from any interference, have the agency and autonomy to determine and pursue courses of action they deem necessary and have independent control over their resources. 
· Agency and autonomy: Equality Bodies must be free to determine and pursue courses of action which they determine are necessary to give effect to the principle of equal treatment. They must be free to decide upon their activities, use of resources, and institutional structure.
· Meaningful consultation: Equality Bodies must play a central role in evaluating whether they have the structure, independence, agency and autonomy, resources and powers they need to effectively deliver their mandate and ensure equal access to their services. The recommendations of Equality Bodies should be key to determining the approach to implementing the Directives. When these recommendations are not followed, the State must justify its decision against reasonable and objective criteria.
· Minimum standards: The Directives set minimum standards. They provide a floor below which States should not fall but establish no ceiling for their ambitions. As Article 20 clarifies, States may take measures which are “more favourable than the minimum requirements”, but there must be no regression – the implementation of the Directives must not result in a reduction in protection. Non-compliance with the Directives could give raise to infringement proceedings by the European Commission. The Directives establish a framework, which should be interpreted and applied in light of both the European Commission Recommendation and the ECRI GPR No. 2r. 
References to these overarching principles for interpretation are repeated throughout the subsequent sections, where they inform the proper and holistic understanding of other provisions of the Directives. 
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[bookmark: _Toc183183688][image: ]II.	Mandate

Articles 1(2) and 2 of the Directives consider the mandate of Equality Bodies. Article 1(2) concerns the scope of the mandate – the grounds of discrimination and areas of life in which Equality Bodies must promote the implementation of the principle of equal treatment. 
Article 2 concerns the delivery of the mandate, in particular the requirement of States to designate one or more bodies to exercise the competences set down in the Directives. This provision should be read alongside Articles 3(3) and 3(4), which establish minimum standards relating to the internal structure of Equality Bodies, and Article 4, which includes a discrete clause on resourcing, relevant to multi-mandate institutions. 
1. [bookmark: _Toc180567471][bookmark: _Toc181276049][bookmark: _Toc181276152][bookmark: _Toc181276913][bookmark: _Toc181277042][bookmark: _Toc183183689]Scope of the mandate
[bookmark: _Hlk177134306]Article 1(2) of Directive 2024/1499 provides that “[t]he obligations placed on Member States and the tasks of equality bodies under this Directive cover the rights and obligations derived” from the Gender Social Security Directive, the Race Equality Directive, the Framework Employment Directive, and the Gender Goods and Services Directive. Through the inclusion of the Gender Social Security Directive and the Framework Employment Directive, Article 1(2) has the effect of requiring States to extend the mandate of Equality Bodies in their jurisdiction to cover the grounds of religion or belief, age, disability and sexual orientation in the area of employment and sex and gender in the area of social security, if they have not already done so. 
[bookmark: _Toc174371303][bookmark: _Toc173649141][bookmark: _Toc180567472][bookmark: _Toc181276050][bookmark: _Toc181276153][bookmark: _Toc181277043]A. Standard Setting
Four of the existing Equality Directives – the Race Equality Directive, the Gender Goods and Services Directive, the Gender Recast Directive and the Gender Self-Employment Directive – require States to designate one or more Equality Bodies for the promotion of equal treatment in areas falling within their respective scope of application.[footnoteRef:55] As noted, the Framework Employment Directive and the Gender Social Security Directive created no such obligation, although in practice, many States established Equality Bodies with mandates to cover the additional grounds and areas of life covered by these instruments.[footnoteRef:56]  [55:  Several additional EU Directives foresee a potential role for Equality Bodies in upholding the anti-discrimination law framework. This includes the Work-Life Balance for Parents and Carers Directive (2010/18/EU), the Measures to Facilitate Freedom of Movement for Workers Directive (2014/54/EU), the Pay Transparency Directive (2023/970) and the recent Combatting Violence against Women and Domestic Violence Directive (2024/1385).]  [56:  European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final, p. 4.] 

Equinet’s 2016 Working Paper recommended the extension of Equality Bodies’ mandates to cover all grounds of discrimination covered by the Equality Directives and Article 19 of the Treaty on the Functioning of the European Union, giving "due consideration" to those grounds listed in the Charter of Fundamental Rights, and recognising the phenomenon of multiple discrimination. It further recommended that the mandate of Equality Bodies should cover both the public and private sector and the areas of life regulated by the Race Equality Directive.[footnoteRef:57]  [57:  Equinet, Developing Standards for Equality Bodies: An Equinet Working Paper, 2016, p. 5.] 

The ECRI GPR No. 2r stated that the mandate of Equality Bodies should cover (individually or collectively), the “discrimination grounds covered by ECRI’s mandate” including “‘race’, colour, language, religion, citizenship, national or ethnic origin, sexual orientation and gender identity, as well as multiple and intersectional discrimination on these grounds”, in addition to grounds “covered by Article 14 of the European Convention on Human Rights”. The recommendation notes that the mandate of Equality Bodies may also extend to cover additional grounds, including “sex, gender, age and disability”.[footnoteRef:58] [58:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 4.] 

Conversely, the 2018 Recommendation of the European Commission on Standards for Equality Bodies, reflected the narrower scope of the existing Equality Directives, recommending that Member States:
[C]onsider designating an equality body to cover the discrimination on the grounds of religion or belief, disability, age or sexual orientation within the scope of application of Directive 2000/78/EC (..) Member States should consider extending the equality bodies' mandate so that it covers, for all prohibited grounds of discrimination, the areas of employment and occupation, access to and supply of goods and services, education, social protection and social advantages, including hate speech related to these grounds in these areas.[footnoteRef:59] [59:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, para 1.1.1.] 

In practice, the mandate of Equality Bodies in many countries extends beyond the minimum requirements of the Equality Directives, with powers to address discrimination on a broader range of grounds in additional areas of life.[footnoteRef:60]   [60:  As the European Commission noted in its 2018 Recommendation, “most Member States have extended the mandate of their equality bodies' to encompass generally the scope of application of discrimination on the grounds of gender, racial or ethnic origin, religion or belief, disability, age or sexual orientation in the areas of employment and occupation, access to and supply of goods and services, education, social protection and social advantages, therefore covering the scope of Directive 2000/78/EC, as well as other areas”. See Ibid., recital 17. For further discussion on the personal and material scope of anti-discrimination legislation in Europe, see Ganty, S., and Benito Sanchez, JC., “Expanding the List of Protected Grounds within Anti-Discrimination Law in the EU”, Equinet, 2021.] 
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[bookmark: _Hlk173062960]Rights and obligations derived from the Directives
Article 1(2) of Directive 2024/1499 has the effect of requiring States which have not yet done so to extend the mandate of their Equality Bodies to cover the grounds of religion or belief, age, disability and sexual orientation (in the area of employment) and sex and gender (in the area of social security). Article 1(2) is reinforced by repeated references – for example in Article 4 on resources and Article 8 on inquires – to Equality Bodies working to strengthen the application of the principle of equal treatment. This objective is recognised centrally in the purposes clause under Article 1(1).
This is a welcome step, creating an immediate opportunity for Equality Bodies which do not currently have a mandate covering the full range of grounds and areas of life regulated by the Equality Directives to expand the scope of their work. As the recitals note, while there are many Equality Bodies across the European Union that are already competent to deal with matters falling within the scope of the Gender Social Security Directive and the Framework Employment Directive, “that is not the case in all Member States, which leads to different levels of protection against discrimination as regards the matters covered by those Directives”.[footnoteRef:61] The Directives on Standards correct this discrepancy, and in this way go further than the European Commission’s non-binding recommendation, discussed above.[footnoteRef:62] [61:  Directive 2024/1499, recitals 12 and 13.]  [62:  Kádár, T., “Position Paper: Moving forward the European Commission’s proposals for Directives strengthening Equality Bodies”, Equinet, 2023, p. 7.] 

However, Article 1(2) goes no further than this, despite the repeated proposals by Equinet and its members to expand the personal scope of Equality Bodies’ mandate. In its 2016 Working Paper, Equinet made two discrete proposals: (1) that the standards cover, at a minimum the grounds set out in Article 19 of the Treaty on the Functioning of the European Union - sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation; and (2) that "due consideration" be given to the grounds in Article 21 of the Charter of Fundamental Rights - sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or any other opinion, membership of a national minority, property, birth, disability, age or sexual orientation. The first recommendation is reflected in Directive 2024/1499, in that Article 1(2) clearly states that the Directive covers the rights and obligations derived from the two Directives which did not include an explicit obligation to establish an Equality Body. The second recommendation is not, however, fully reflected. Indeed, recital 15 clarifies that “[t]he minimum requirements laid down in this Directive should only concern the functioning of equality bodies and should not extend the material or personal scope” of the Equality Directives. This position, is, however, qualified in at least two important ways – which are discussed further below. 
Due consideration to other disadvantaged groups
While Article 1(2) restricts the scope of the Standards Directives to those grounds and areas of life covered by the Equality Directives, and recital 15 is clear that there is no intention to extend the scope of these instruments, other provisions indicate that Equality Bodies must consider a wider range of characteristics in order to ensure the accessibility of their services and publications. 
Article 12(1) of the Directives imposes an obligation on States to “guarantee access to equality bodies’ services and publications on an equal basis for all”. Article 5(3) expands upon this obligation, requiring States and Equality Bodies, when engaging in awareness-raising and communication activities, to “focus in particular on groups whose access to information can be hindered” with reference to economic status, age, disability, nationality and residence status. Notably, there are no explicit references to the Equality Directives in either of these provisions, as is found in other Articles. The recitals link equal access to the need to “ensure that people know their rights and are aware of the existence of and services offered by equality bodies”, something which is “particularly important for disadvantaged groups and groups whose access to that information can be hindered”, on the basis of factors such as those listed in Article 5(3). 
The Directives’ accessibility requirements are expanded under Article 12(2), which requires Equality Bodies to ensure that there are “no barriers” to the submission of discrimination complaints. While this provision is directed towards Equality Bodies themselves, States must ensure that Equality Bodies are enabled to receive complaints of discrimination (falling within the scope of the Equality Directives) from all persons “irrespective, for example, of their socio-economic status, political opinion, age, health, nationality, residence status, language, colour, level of literacy, gender, gender identity, gender expression or sex characteristics”.[footnoteRef:63] The reference to “all persons” within this Article closely reflects the language of Article 12(1), which establishes that Equality Body services (including complaints-handling) must be accessible on “an equal basis” to “all”. [63:  See Directive 2024/1500, Articles 6(1) and 6(2). This extended list of characteristics is not included in Directive 2024/1499. However, recitals to the Directives make clear that each establishes equivalent standards on the functioning of Equality Bodies. This point is discussed further in Chapter V.2.1.B. See Directive 2024/1499, recital 14; Directive 2024/1500, recital 11.] 

The minimum standard established by Article 12 is equal access for all: while the Directives do not expand the scope of the existing EU legislative framework on non-discrimination, a denial of access to Equality Body services on any discriminatory ground would conflict with this requirement.[footnoteRef:64] This would include, for example, the situation in which a person with disabilities is prevented from making a complaint of sex-based discrimination due to discriminatory rules governing legal and mental capacity; or where a person is prevented from submitting a complaint of racial discrimination because their identity documents do not match with their gender identity or gender expression.[footnoteRef:65]  [64:  In this way, the Directives map onto the requirements the Charter of Fundamental Rights, which – under Article 21 – prohibits discrimination in the application of Union Law on an extensive and open-ended list of characteristics. The importance of the Charter and its non-discrimination provisions is reflected in its inclusion in recital 1 of the Directives, which refer to equality and non-discrimination as “essential values of the Union”.]  [65:  Gender identity, gender expression and sex characteristics are each expressly referenced in Article 6(1) of Directive 2024/1500. As a party to the Convention on the Rights of Persons with Disabilities, the European Union is bound by international law to ensure persons with disabilities’ equal recognition before the law and equal access to justice. See further, Convention on the Rights of Persons with Disabilities, Articles 5, 12 and 13; Committee on the Rights of Persons with Disabilities, General Comment No. 1, UN Doc. CRPD/C/GC/1, 2014, paras. 32-35 and 38-39. In its most recent concluding observations on the European Union, issued in 2015, the CRPD Committee expressed some concern in this area. See Committee on the Rights of Persons with Disabilities, Concluding Observations on the European Union, UN Doc. CRPD/C/EU/CO/1, 2015, paras. 36-37.] 

As described in Chapter VI of this Digest, in order to ensure the accessibility of their services and publications, States and Equality Bodies must adopt proactive measures to identify and address access barriers. This, in turn, requires that due consideration be paid to the different needs of groups exposed to discrimination, including on grounds that are not expressly protected by the Equality Directives, and groups whose access is compromised as a result of other factors, such as low levels of literacy. In practice, a wide range of barriers - physical, social, linguistic, communicative, financial, geographical - may prevent equality of access. Where these barriers are not addressed, individuals will be unable to claim rights accorded to them, and Equality Bodies will be unable to fully discharge their powers and responsibilities, thus preventing the effective implementation of the Standards Directives.  
Particular attention to intersectional discrimination
[bookmark: _Hlk180580260]While not directly referenced in Article 1(2), the recitals to the Directives make clear that in all of their functions, Equality Bodies should be attentive to intersectional discrimination. In respect of their promotional and preventative activities, discussed in Chapter V.1 of this Digest, Article 5(2) specifies that “equality bodies can take into consideration specific situations of disadvantage resulting from intersectional discrimination”. The recitals go further, stating plainly that “[i]n promoting equal treatment, preventing discrimination, collecting data on discrimination and assisting victims in accordance with this Directive, it is important that equality bodies pay particular attention to intersectional discrimination”.[footnoteRef:66] The term “intersectional discrimination” is defined in the same recital as discrimination that arises on a combination of the grounds protected by the Equality Directives. While this definition is potentially restrictive, the Standards Directives are the latest EU instruments to explicitly refer to the concept of intersectional discrimination and mark a growing recognition of the concept – and its importance – in the European Union legislative arena.[footnoteRef:67]  [66:  Directive 2024/1499, recital 16; Directive 2024/1500, recital 15.]  [67:  See also, the recent Pay Transparency Directive (2023/970) and the Combatting Violence against Women and Domestic Violence Directive (2024/1385).] 

Non-diminution and more favourable requirements
While recital 15 is clear that the Directives on Standards do not extend the scope of the existing Equality Directives, nor do they serve to restrict the mandate of Equality Bodies to these grounds. Indeed, as discussed above; to give effect to their accessibility and public promotion activities, States and Equality Bodies must pay due consideration to a wider range of characteristics. Across Europe, the mandate of many Equality Bodies already covers grounds of discrimination and fields that are not expressly regulated by the Equality Directives. This practice is consistent with Article 20(1) of the Standards Directives, which permits States to “introduce or maintain provisions which are more favourable than the minimum requirements” established therein. Article 20(2) further provides that the implementation of the Directives “shall under no circumstances constitute grounds for a reduction in the level of protection against discrimination already afforded”. This provision should be read in light of the recitals, which provide that the Directives should “not serve to justify any regression in relation to the situation which already prevails in each Member State”.[footnoteRef:68] [68:  Directive 2024/1499, recital 47; Directive 2024/1500, recital 46.] 
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· Rights and obligations derived from the Directives:  States must ensure that Equality Bodies have a mandate to address and prevent discrimination and to promote equality on the basis of all of the grounds protected by the existing Equality Directives. Equality Bodies must be empowered to exercise the full range of their powers in respect of all of these grounds effectively. 
· Due consideration to other disadvantaged groups:: In the delivery of public awareness and accessibility obligations under the Directives, due consideration should be given to the needs of groups exposed to discrimination on grounds other than those protected by the existing Equality Directives, such as socio-economic status, political opinion, age, health, nationality, residence status, language, colour, level of literacy, gender, gender identity, gender expression or sex characteristics.
· Particular attention to intersectional discrimination: Equality Bodies must be empowered to be attentive to intersectional discrimination. This requires considering intersectionality in the exercise of all of their powers, including, for example, litigation, research and communication. Intersectional discrimination for the purposes of the Directives can arise on the basis of any combination of the grounds protected by the existing Equality Directives.
[bookmark: _Toc180567475][bookmark: _Toc181276053][bookmark: _Toc181276156][bookmark: _Toc181276914][bookmark: _Toc181277046][bookmark: _Toc183183690]Delivery of the mandate
The four existing Directives which required States to designate one or more Equality Bodies provided no guidance on the form or structure that such Bodies should take. In practice States have exercised a large margin of appreciation in this area, and the result is that institutional models for Equality Bodies vary significantly across the European Union. The Standards Directives recognise this diversity but impose requirements – under Articles 3 and 4 – relating to the structure of Equality Bodies, which are designed to protect the equality mandate, and ensure effective resourcing, including in multi-mandate institutions.[footnoteRef:69] [69:  Directives 2024/1499 and 2024/1500, Articles 3(3)-(4) and 4.] 
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Under the four existing Directives, Member States were able to designate a “body or bodies” for the promotion of equal treatment.[footnoteRef:70] As a result, a range of different approaches were adopted, both in respect of the coverage of different grounds, and in respect of the combination (or not) of the equality mandate with other human rights related issues. On the one hand, some States decided to create multiple, separate single-ground Equality Bodies while others opted for one multi-ground Equality Body. Furthermore, in some States, multiple separate Equality Bodies were established to discharge different parts of the equality mandate (for instance separating promotional and decision-making responsibilities). In 2016, Equinet highlighted in its Working Paper that where multiple separate Equality Bodies are established, “linkages should be created to ensure a coherent application of the principles of non-discrimination and equality and that the needs of people at intersections between the grounds are addressed”.[footnoteRef:71]  [70:  See the Race Equality Directive (2000/43/EC), Article 13; the Gender Goods and Services Directive (2004/113/EC), Article 12; the Gender Self-Employment Directive (2010/41/EU), Article 11(1); and the Gender Recast Directive (2006/54/EC), Article 20(1) (emphasis added).]  [71:  Equinet, Developing Standards for Equality Bodies: An Equinet Working Paper, 2016, pp. 7-8.] 

On the other hand, whereas some States established dedicated institutions focused on delivering the equality mandate – single-mandate bodies; others empowered existing institutions – such as the national human rights institution – with the equality mandate, or established institutions with multiple mandates – multi-mandate bodies.[footnoteRef:72] In 2021, multi-mandate Equality Bodies existed in around half of Member States,[footnoteRef:73] including Bodies that combined an equality mandate with a human rights mandate, as well as Bodies that combined an equality mandate with an ombuds mandate.[footnoteRef:74] As the European Commission has noted, “[t]he text of the equality Directives leaves a wide margin of discretion to Member States on the structure and functioning of equality bodies”,[footnoteRef:75] and each of these different models is, in principle, consistent with the requirements of the Equality Directives.  [72:  European Parliament’s Policy Department for Citizens’ Rights and Constitutional Affairs, Strengthening the Role and Independence of Equality Bodies, 2023, p. 29.]  [73:  European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final, section 2.1.2.2., p. 6.]  [74:  European Parliament’s Policy Department for Citizens’ Rights and Constitutional Affairs, Strengthening the Role and Independence of Equality Bodies, 2023, p. 28.]  [75:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, recital 18.] 

Equinet highlighted five standards that should be met by Member States as regards multi-mandate bodies: (1) a coherent legal basis and powers for all parts of the mandate; (2) adequate resources; (3) an internal structure that allows focus on all parts of the mandate; (4) a capacity to develop an integrated approach to all parts of the mandate; and (5) a multi-disciplinary competence across its staff.[footnoteRef:76] Where multi-mandate Equality Bodies have been established, research reports have highlighted that there is a need for active management.[footnoteRef:77] This is due to the fact that “there are tensions between the traditions associated with each mandate”.[footnoteRef:78] Furthermore, previous reports have highlighted the significance of having an integrated approach to realise the potential of Equality Bodies. This applies to both multi-mandate bodies and to multiple separate Equality Bodies. In both cases, institutional structures should allow for linkages to be made between different Bodies and mandates.[footnoteRef:79]  [76:  European Commission: Directorate-General for Justice and Consumers and Crowley, N., Equality bodies making a difference, Publications Office, 2018, p. 70.]  [77:  Ibid.]  [78:  Ibid. ]  [79:  Crowley, N., “Enhancing the Impact of Equality Bodies and Ombudsperson Offices: Making Links”, Equinet, 2017, p. 15.] 

The ECRI GPR No. 2r addresses the institutional architecture of Equality Bodies, confirming that they may take different forms, but that certain conditions, including those highlighted by Equinet, should apply in cases of multi-mandate institutions.[footnoteRef:80] The Recommendation also called for the expansion of the equality mandate to ensure consistency in the coverage of grounds of discrimination; and increased cooperation and collaboration between designated institutions (within and between States).[footnoteRef:81] It highlighted that the competences and powers attached to all mandates in Equality Bodies “should be harmonised and levelled up so that each mandate should, as far as possible, enjoy the broadest competences and powers available to any of the other mandates”.[footnoteRef:82] Part of this harmonisation includes the need to establish procedural safeguards to ensure the effectiveness and independence of Equality Bodies in fulfilling their roles and objectives. [80:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, paras. 5-9.]  [81:  Ibid., paragraphs 1, 4, and 5-9; Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, Sections 1.1 (on the mandate of equality bodies) and 1.3 (on coordination and cooperation).]  [82:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 8.] 

The European Commission Recommendation, while recognising States’ discretion in respect of the institutional architecture of their Equality Bodies, noted that the different approaches taken by States had led “to unsatisfactory access to protection for citizens, a protection which is unequal from one Member State to another”.[footnoteRef:83] The Recommendation requires that, both for single-mandate and multi-mandate Equality Bodies, the “internal structure should ensure a focus on each part of the mandate and a focus on each ground (…) proportionate to the impact of the related ground of discrimination, and resources should be balanced appropriately”.[footnoteRef:84] [83:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, recital 18.]  [84:  Ibid., para. 1.1.1(3).] 

In 2023, Equinet published a set of self-assessment indicators to measure compliance with standards for Equality Bodies. The document includes specific indicators to measure the compliance of multi-mandate institutions.[footnoteRef:85]  [85:  Equinet, Measuring Standards for Equality Bodies: Indicators for Self-Assessment, 2023, pp. 5-17.] 
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Member States shall designate one or more bodies 
Article 2(1) requires Member States to “designate one or more bodies (‘equality bodies’) to exercise the competences laid down” in the Directives. This provision reflects the diversity of Equality Bodies which exist across the European Union and upholds the principle that States have broad discretion as to the institutional architecture of the Equality Body (or Bodies) in their State. 
Consistent with the four existing Directives, States are required to “designate” an Equality Body, rather than to “create” or “establish” one. On the one hand, this wording seems to reflect the reality that Equality Bodies already exist in States across the European Union, as a function of the Equality Directives. On the other, the use of the word “designate” reflects the fact that States can discharge their obligations through designating an institution with one or more other functions – a national human rights institution or an ombuds institution – with the equality mandate (a multi-mandate body).
Similarly, the requirement is to designate “one or more bodies”, reflecting the fact that States are free to designate multiple bodies to fulfil different aspects of the equality mandate. In practice, this may take the form of different institutions focused on addressing and preventing discrimination on different grounds or in different areas of life – separate institutions focused on discrimination in the workplace and in other areas of life, for example. It may also take the form of different bodies exercising different functions within the mandate, with States, for example “entrusting one body with prevention of discrimination, promotion of equal treatment and assistance to victims of discrimination, and another with decision-making functions”.[footnoteRef:86]  [86:  Directive 2024/1499, recital 17 and 2024/1500, recital 16.] 

While recognising this diversity of approaches, Article 2(1) makes clear that States are required to ensure that the Equality Body (or Bodies) they designate meet the standards set down in the Directives. They are required to “exercise the competences laid down in this Directive”. They are referred to explicitly as “Equality Bodies”, recalling the language in Article 1(1) and linking to the substantive standards set out in the Articles on independence, resources, powers and accessibility. Irrespective of the institutional architecture which they choose, States must ensure the effectiveness and guarantee the independence of the Equality Bodies which they designate.
Two principles can be derived from Article 2(1) read together with Article 1 on the purpose of the Standards Directives. The first is that, while States have discretion as to the structure of the Equality Bodies which they designate, they are under an obligation to ensure that the whole mandate can be and is in fact delivered effectively. States must ensure that where multiple institutions deliver the mandate, together they are able to do so effectively and completely. Measures of cooperation and coordination must be established, to ensure that there are no gaps in protection and that promotional and preventative activities address all grounds of discrimination effectively. 
The second is that there must be complete adherence to the minimum standards established in the Directives as a result of the institutional architecture which is adopted. Accordingly, to the extent that States designate an existing institution to implement part of the functions of an Equality Body – for example where an employment tribunal is empowered to decide complaints of discrimination and so discharges that part of the Equality Body mandate – these institutions are subject to the same standards of independence and effectiveness established in the Directives. Equally, where the equality mandate is delivered in a multi-mandate institution, there must be a “levelling up” to the extent necessary to ensure that the delivery of the equality mandate meets the standards in the Directives.[footnoteRef:87] [87:  On “levelling up”, see: European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, paras. 8-9.] 

Accordingly, while States have discretion as to the institutional structure and architecture of the Equality Body which they designate, this freedom is not unlimited. If it is not possible to ensure the full and effective delivery of the whole mandate, with no diminution from the standards of independence and effectiveness set down in the Directives within a particular architecture, then that architecture will not meet the requirements of the Directives and must be adapted or abandoned. The purpose of the Directives must be achieved: States must guarantee the independence and ensure the effectiveness of Equality Bodies to strengthen the application of the principle of equal treatment.
Independence, resourcing and effectiveness of multi-mandate bodies
While Article 2(1) clearly envisages and provides for the existence of multi-mandate institutions, it provides no specific guidance on their operation. Instead, this is set out in Article 3(4) on the internal structure of multi-mandate bodies, and Article 4 on resources. 
[bookmark: _Hlk177655297]Article 3(4) provides a clear requirement for States to meet: they must ensure that “the internal structure of multi-mandate bodies guarantees the effective exercise of the equality mandate”. This leaves no room for doubt – States must ensure that the whole mandate is delivered without diminution from the standards set out in the Directives. In one sense, therefore, this provision simply serves to make explicit that which is implicit in Article 2(1) – the equality mandate must be effectively and completely fulfilled. 
In another sense, however, the provision imposes a positive obligation on States that opt for multi-mandate bodies to ensure that they can exercise the equality mandate effectively. Both Equinet and ECRI have provided clear guidance as to how States can establish such an internal structure, and these recommendations should be used as the basis for States to evaluate whether their institutional architecture meets the necessary minimum standards. Specifically, where States designate a multi-mandate Body, they should ensure that: (1) legislation explicitly sets out the equality mandate; (2) appropriate human and financial resources are allocated; (3) governing, advisory, and management structures should be organised in a manner that provides for clear leadership, promotion and visibility; and (4) Reporting arrangements should give adequate prominence to the equality mandate.[footnoteRef:88] In all four respects, the focus must be on ensuring the full and effective delivery of the equality mandate. [88:  Ibid., paras. 8-9. See also: Equinet, Measuring Standards for Equality Bodies: Indicators for Self-Assessment, 2023.] 

Article 4 complements Article 3(4) in respect of the resource dimension, clarifying that the requirement that States ensure that Equality Bodies are “provided with the human, technical and financial resources necessary to perform [their] tasks and to exercise all [their] competences effectively” applies where States maintain multi-mandate institutions. As the recitals note, “[w]here the equality body is part of a multi-mandate body, the resources necessary to carry out its equality mandate should be ensured”.[footnoteRef:89] [89:  Directive 2024/1499, recital 22 and 2024/1500, recital 21.] 

Coordination and cooperation between multiple Equality Bodies
As with multi-mandate bodies, while Article 2(1) clearly envisages and provides for the existence of multiple Equality Bodies charged with delivering the equality mandate, it provides no specific guidance on their operation. This is set out in Article 14, which provides clear guidance to States on ensuring coordination and cooperation, to ensure that the whole mandate is delivered effectively.
Article 14 concerns cooperation with a wide range of different institutions – including “private entities, including labour inspectorates, the social partners, and civil society organisations”. To this extent, the provision recognises that cooperation between Equality Bodies and other entities “is key for mutual learning, coherence and consistency, and it can broaden the outreach and impact of their work”.[footnoteRef:90]  [90:  Directive 2024/1499, recital 41 and 2024/1500, recital 40.] 

However, the Article begins with a clear requirement in respect of cooperation between Equality Bodies: States must “ensure that equality bodies have appropriate mechanisms in place to cooperate, within their respective fields of competence, with other equality bodies within the same Member State”. The Directives provide no guidance as to what “appropriate mechanisms” might entail in practice. However, when considered in light of the purpose of the Directives as set down in Article 1, the phrase should be read as requiring cooperation and coordination to ensure the effective delivery of the whole mandate in a consistent manner. As the 2018 Commission Recommendation set out: “[w]here several equality bodies exist in the same Member State, Member States should enable them to set up regular and effective coordination in order to ensure that they apply non-discrimination principles in a consistent way”. The principle of effective and consistent delivery of the mandate should be the focus of mechanisms for cooperation between Equality Bodies at the national level.
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· Designation of Equality Bodies:: States must designate one or more institutions as Equality Body. The designation of an Equality Body requires either legislative or constitutional provision designating a body or bodies to fulfil the mandate. Any entity designated as an Equality Body is the subject of the Directives and States must ensure that the standards set down in the Directives are applied to them. 
· Discretion on institutional architecture:: States have discretion as to the institutional structure of any body or bodies designated as Equality Body. States may: designate a single, dedicated body with the equality mandate; designate an institution with multiple mandates to exercise the equality mandate; designate multiple bodies to exercise the equality mandate; or designate different bodies to exercise different parts of the equality mandate, in the areas that the Directives allow for it. However, States’ discretion is not unfettered. States must ensure that the whole equality mandate – as set out in the Directives – is delivered at least according to the conditions set out by the Directives. This implies that any body that holds the equality mandate or part of the mandate is bound by these standards. If this is not possible within a given institutional architecture, that structure should be adapted or abandoned.
· Whole mandate: States must ensure that the body or bodies which they designate as Equality Bodies are empowered to deliver and discharge the whole equality mandate, as established in the Directives on Standards. These bodies must be fully independent and must have the resources and powers which they require to effectively ensure the application of the principle of equal treatment. 
· [bookmark: _Hlk177635879]Complete adherence to the minimum standards: States must ensure that, in designating an Equality Body, there is no diminution from the minimum standards set down in the Directives on Standards. Where parts of the equality mandate – for example the decision-making powers – are delivered by institutions which hold other mandates, these institutions must be subject to the same standards set down in these Directives, to the extent that they are delivering the equality mandate. Similarly, where separate institutions exercise the mandate in particular areas of life, or on particular grounds, the minimum standards must be adhered to by each institution.  
· Active management of the equality mandate: Where the equality mandate is delivered through a multi-mandate institution, States must ensure that the equality mandate is actively managed and that the internal structure of such bodies guarantees the effective exercise of the equality mandate. This requires, at a minimum, ensuring that: (1) legislation explicitly sets out the equality mandate; (2) appropriate and adequate human and financial resources are allocated to ensure the effective delivery of the equality mandate; (3) governing, advisory, and management structures are organised in a manner that provides for clear leadership, promotion and visibility of all aspects of the equality mandate; and (4) Reporting arrangements give adequate prominence to the equality mandate. 
· [bookmark: _Toc174371306][bookmark: _Toc173649144][image: ]Effective and consistent delivery of the mandate: Where multiple institutions are designated to deliver the equality mandate– either separate Equality Bodies, or institutions, delivering one aspect of the equality mandate such as mediation mechanisms – States must ensure that the structures are in place to ensure cooperation and coordination to enable the effective and consistent delivery of the equality mandate.
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[bookmark: _Toc173649148][bookmark: _Toc174371310]

Article 3 of the Directives requires States to “take measures to ensure that equality bodies are independent”. The importance of independence is stressed throughout the Directives and guaranteeing the independence of Equality Bodies is part of the overarching purpose and objectives set out in Article 1. The independence of Equality Bodies is critical to the effective delivery of the equality mandate: to ensure that Equality Bodies are enabled to contribute towards the realisation of the right to non-discrimination, they must be structurally and institutionally independent and free from any external influence. They must also have agency and autonomy in decision-making and the independent resources which they need to identify and pursue courses of action which they consider necessary.
[bookmark: _Toc174371307][bookmark: _Toc173649145][bookmark: _Toc174986453][bookmark: _Toc180567480][bookmark: _Toc181276058][bookmark: _Toc181276161][bookmark: _Toc181277051]A. Standard Setting
Article 3 of the Standards Directives expands upon and clarifies the measures and provisions needed to ensure the full independence of Equality Bodies. Independence has always been central to the role and functions of Equality Bodies. For example, the four existing Directives that require the designation of one or more Equality Bodies stated that such Bodies should have the competencies to: (1) provide independent assistance to victims of discrimination; (2) conduct independent surveys; and (3) publish independent reports.[footnoteRef:91] The word “independent” is repeated three times, in respect of each of the core competencies listed. However, the four existing Directives do not expand on the meaning of independence in this context, nor on the necessary elements of such independence. In the absence of further detail, a majority of Equality Bodies in Europe have enjoyed some degree of functional independence, but this has not guaranteed their de facto (in practice) institutional and operational, independence.[footnoteRef:92] Yet, as the European Commission has observed, de facto independence is “vital” for Equality Bodies to exercise their functions.[footnoteRef:93]  [91:  See, the Race Equality Directive (2000/43/EC), Article 13; the Gender Recast Directive, Article 20; the Gender Goods and Services Directive (2004/113/EC), Article 12; and the Gender Self-Employment Directive (2010/41/EU), Article 11.]  [92:  European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final, section 3.1, p. 16.]  [93:  Ibid., p. 18.] 

To ensure their de facto independence, in its 2016 Working Paper, Equinet proposed that Equality Bodies should be established with their own legal personality and a mandate defined in law. It was also proposed that the governance structures of Equality Bodies be diverse and reflective of society, that systems of accountability be put in place to ensure independence, that there should be safeguards against direct or indirect external pressure, and that Equality Bodies should exercise agency and autonomy in the “management and deployment of staff” and resources.[footnoteRef:94]  [94:  Equinet, Developing Standards for Equality Bodies: An Equinet Working Paper, 2016, pp. 5-6.] 

The European Commission Recommendation focused on how the organisation and administrative structure of Equality Bodies, as well as their resource allocation and leadership appointment procedures, can impact their independence.[footnoteRef:95] It also provided that the staff of Equality Bodies, including those in leadership or governance positions, should be prevented from engaging in any conflicting or incompatible actions.[footnoteRef:96] The ECRI GPR No. 2r takes a similar approach, providing that Equality Bodies “should function without any interference [and] be fully independent at institutional and operational level”.[footnoteRef:97]  [95:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, para. 1.2.1(1).]  [96:  Ibid., para. 1.2.1(2).]  [97:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 22.] 

In 2018, the European Equality Law Network identified issues of independence in respect of legal status, accountability and appointments. Particular concern was expressed regarding the leadership of Equality Bodies, which it stated was “central to their independence”.[footnoteRef:98] Issues with leadership related principally to the procedures established for appointments, especially in cases where the Government or specific ministers play a prominent role in the appointment process, or where a transparent, competency-based appointment process was absent.[footnoteRef:99] Respondents to a public consultation by the European Commission in 2022 identified a number of criteria that are essential to guarantee the independence of Equality Bodies, including: “an independent legal personality; the ability to recruit and manage staff; limited possibilities to remove the body’s leadership; and a transparent selection procedure of its leadership”.[footnoteRef:100] [98:  European Commission: Directorate-General for Justice and Consumers and Crowley, N., Equality bodies making a difference, Publications Office, 2018, p. 11. ]  [99:  Ibid. ]  [100:  European Commission Directorate-General Justice and Consumers, Binding standards for Equality Bodies: Factual summary report - Open Public Consultation, 2022, section 4.] 

In 2023, Equinet published a set of self-assessment indicators to measure the independence of Equality Bodies. Indicators were elaborated in four key areas: legal framework; independence in the carrying out of functions; budget and resources; and leadership positions.[footnoteRef:101] These indicators can provide detailed guidance – drawn from the experience of Equality Bodies themselves – on what is required to guarantee independence in practice, including, for example, that there should be legal guarantees of independence in the performance of functions, that the Equality Body has the ability to carry out its functions without undue interference, and that the Equality Body has the ability to manage and decide on the management of financial and human resources.[footnoteRef:102]  [101:  Equinet, Measuring Standards for Equality Bodies: Indicators for Self-Assessment, 2023, pp. 18-28.]  [102:  Ibid., Indicators 1.3, 2.1 and 3.1.] 
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Take all necessary measures
The Standards Directives require States to “take measures” to guarantee the independence of Equality Bodies.[footnoteRef:103] The use of the word “measures” is instructive. It clarifies that the standards established by Article 3 are not aspirational. Rather, Article 3 establishes a positive obligation which requires proactive measures and actions on the part of the State to ensure that the conditions of independence are fulfilled. Independence, in this sense, is contextual. Measures must “contribute” towards independence, but no single measure will suffice, and what is needed to guarantee independence in practice may vary from State to State. The Directives also make clear that independence cannot be measured in purely functional terms, linked to specific outputs.[footnoteRef:104] For Equality Bodies to carry out their mandate and perform their tasks independently, institutional safeguards must be put in place.[footnoteRef:105] [103:  Directives 2024/1499 and 2024/1500, Article 3(1).]  [104:  See the discussion at the outset of this Chapter. ]  [105:  See the detailed explanation of the proposal for Article 3. Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), p. 16.] 

Protection against external influence
To guarantee their independence, Article 3(1) of the Directives requires States to take measures to ensure that Equality Bodies are “free from external influence”. These Bodies must not “seek or take instructions from the government or from any other public or private entity while performing their tasks and exercising their competencies”.[footnoteRef:106] Although the term “external influence” is not further elaborated in the Directives, ECRI has provided relevant examples. Threats and intimidation directed towards the institution and its staff, for instance, would meet the definition. Similarly, pressure exerted on Equality Bodies by the executive or legislature through budget cuts and attempts (actual or threatened) to remove the Body’s “competencies and powers” would fall within its scope.[footnoteRef:107] In its practice under the former Data Protection Directive (95/46/EC), the Court of Justice of the European Union drew a distinction between direct and indirect modes of influence. While the former concept would encompass, for example, direct instructions, requiring a responsible Body to reach a particular decision, indirect influence is broader in scope, covering a diverse range of acts that are “liable to have an effect” on the independence of an entrusted institution.[footnoteRef:108] [106:  Directives 2024/1499 and 2024/1500, Article 3(1).]  [107:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, explanatory memorandum, para. 14.]  [108:  In this way, direct influence is closely tied to the concept of functional independence (the ability of an Equality Body to use its powers and discharge its functions independently). To address the risk of indirect influence, safeguards must be established to protect the institutional independence of Equality Bodies. See further, Court of Justice of the European Union, Commission v Austria, Case C‑614/10, 2012, paras. 41-44. See also, European Union Agency for Fundamental Rights, GDPR in Practice: Experiences of Data Protection Authorities, 2024, Section 1.2, pp. 29-33.] 

In practice, a wide range of safeguards are needed to protect Equality Bodies from external influence (whether direct or indirect) and ensure the proper exercise of their mandate.[footnoteRef:109] As described further below, one such safeguard – recommended by ECRI – is to set out the competences, powers and resourcing of Equality Bodies in law.[footnoteRef:110] Specific safeguards against interference must be established where State actors are the subject of the powers which Equality Bodies are required to exercise. Thus, for example, particular attention must be given to ensuring freedom from interference for Bodies assigned a decision-making function, who may be required, amongst other things, to decide complaints brought against State actors; and to those engaging in litigation where State actors are the respondent.[footnoteRef:111] To comply with the requirements of the Directives, States are also required to abolish rules, or ameliorate existing requirements for Equality Bodies that are not conducive to independence. This would include, for example, measures which prevent Equality Bodies from making statements or publishing reports, without the prior approval or notification of government or other external actors.[footnoteRef:112] [109:  Indicators developed by Equinet identify a range of measures that may contribute towards independence and safeguard Equality Bodies against external interference in the delivery of their work. See further, Equinet, Equinet, Measuring Standards for Equality Bodies: Indicators for Self-Assessment, 2023, pp. 18-28.]  [110:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, explanatory memorandum, para. 14.]  [111:  Ibid., explanatory memorandum, para. 11.]  [112:  See Equinet, Measuring Standards for Equality Bodies: Indicators for Self-Assessment, 2023, p. 23. This position is made clear on the face of Article 3, which specifies that Equality Bodies must not be required to “seek or take instructions from the government or from any other public or private entity”.] 

Institutional structure
In the original proposal for what would become Directive 2024/1500, recital 16 specified that “equality bodies should not be set up as part of a ministry or body taking instructions directly from the government”.[footnoteRef:113] This proposal mirrored the 2018 European Commission Recommendation which had expressed concern that establishing an Equality Body “as part of a ministry” could impede its independence.[footnoteRef:114] The ECRI GPR No. 2r is more explicit, stating simply that Equality Bodies should “be separate legal entities placed outside the executive and legislature” operating “without any interference from the State”.[footnoteRef:115] In the adopted text, the strength of the original recital is diluted. Rather than an outright proscription, the recitals state that Equality Bodies “may be part of a ministry or another organisational entity”.[footnoteRef:116] However, this condition is qualified. States must ensure that “the necessary safeguards are in place” to ensure Equality Bodies are able to perform their tasks independent from “political, financial, religious or any other influence”. The same recital proceeds to lay out a series of non-exhaustive conditions necessary to guarantee independence in practice.[footnoteRef:117]  [113:  Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), recital 16.]  [114:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, recital 22.]  [115:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 2.]  [116:  Directive 2024/1499, recital 18; Directive 2024/1500, recital 17.]  [117:  Ibid.] 

Accordingly, it is clear that while States are not precluded from establishing Equality Bodies within a ministry, if they do so they must ensure that all of the minimum standards of independence are observed. Due to the increased risks that such an arrangement may pose for the independence of an Equality Body, a higher threshold regarding the guarantees set up to ensure its full independence may be required to avoid the risk (or appearance) of any direct or indirect influence.[footnoteRef:118] In this context it is particularly important that the competences, powers and rules on the resourcing of Equality Bodies are set out in law. The same applies to rules relating to the appointment and tenure of the staff of Equality Bodies holding decision-making or managerial positions.[footnoteRef:119] In transposing the Directives, Article 24(1) requires Member States to “bring into force the laws, regulations and administrative provisions” that are necessary to ensure compliance with Article 3. A combination of measures is required. In those countries where Equality Bodies are established within a ministry, these measures are likely to come under increased scrutiny.  [118:  As noted at the outset of this section, independence under the Directives is contextual. The specific measures needed to safeguard independence may vary from State to State. ]  [119:  This point is discussed further below. ] 

Agency and autonomy and resource independence
Article 3 of the Directives reinforce the important role of agency and autonomy in decision-making to the independence of Equality Bodies. Such Bodies should be enabled to actively “manage their own financial and other resources and to adopt their own decisions with regard to their internal structure, accountability, staffing and organisational matters”.[footnoteRef:120] This provision must be read “in line with the objectives” of the Directives. This phrase links provisions on the independence of Equality Bodies – specifically their decision-making and resource management – back to the Directives’ purpose of strengthening the application of the principle of equal treatment. This explicit link back to the overarching purpose of the Directives indicates a clear intention that these dimensions of independence must be interpreted such as to ensure that Equality Bodies full and effective independence in guaranteed. The ability of Equality Bodies to decide upon their own internal modes of operation is a central tenet of independence. To effectively deliver on their mandate, Equality Bodies must be enabled to make decisions on how to use available resources, in service of their overarching strategic objectives. Independence in this area is closely linked to resource allocation and effectiveness. Where, for example, funding is made contingent on an Equality Body reaching a particular decision, or where an Equality Body is prevented from appointing suitably qualified staff, they will be unable to deliver on their mandate.  [120:  Directives 2024/1499 and 2024/1500, Article 3(1).] 

Appointments and tenure
Under Article 3(2) of the Directives, States are required to “provide for transparent procedures concerning the selection, appointment, revocation and potential conflicts of interest of the staff of equality bodies holding decision-making or managerial positions, and where applicable members of the governing board, in order to guarantee their competence and independence”. The Directives do not provide further detail in this area, and a diversity of approaches has emerged in the practice of Member States.[footnoteRef:121] However, in line with the broader requirements of Article 3(1), States are required to adopt specific measures to ensure that the conditions of Article 3(2) are met. [121:  Some, for example, do not possess board members or management committees. The term “where applicable” should be viewed in this context. Article 3(2) applies to all persons exercising decision-making or senior leadership positions within equality bodies. For further discussion on independence and leadership rules, see European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final, pp. 17-18. ] 

According to the ECRI GPR No. 2r, a “primary safeguard for securing independent leadership of equality bodies” is to select candidates following a transparent and “competency-based process” with “safeguards against any decisive influence by the executive in any stage of the selection”.[footnoteRef:122] This includes the initial identification, pre-selection and nomination of candidates, through to final decisions on appointments.[footnoteRef:123] One way in which transparency can be ensured is through “publishing vacancy notices” as part of an open selection procedure.[footnoteRef:124] The ECRI GPR No. 2r, the Paris Principles, and guidance of the Committee on the Rights of Persons with Disabilities each stress the importance of participatory procedures, which should ensure the active engagement of stakeholders working with and on behalf of disadvantaged communities.[footnoteRef:125] Ensuring that selection processes are participatory can mitigate the appearance of undue influence exercised by the executive or legislative branch, and inspire confidence in the selection process.  [122:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, explanatory memorandum, para. 95. ]  [123:  Ibid., explanatory memorandum, para. 95.]  [124:  Directive 2024/1499, recital 18; Directive 2024/1500, recital 17.]  [125:   Where equality bodies are established as part of a multi-mandate human rights institution or designated as an independent mechanism under Article 33 of the Convention on the Rights of Persons with Disabilities, regard should be had to the Paris Principles and the guidance of the CRPD Committee. See further, European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, explanatory memorandum, para. 96; Principles Relating to the Status of National Institutions for the Promotion and Protection of Human Rights (the Paris Principles), UN Doc. A/RES/48/134, 1993, Part B, para. 1;  Committee on the Rights of Persons with Disabilities, Guidelines on independent monitoring frameworks and their participation in the work of the Committee on the Rights of Persons with Disabilities, UN Doc. CRPD/C/1/Rev.2, Annex, para. 15.] 

The Directives foresee the possibility of both permanent and temporary appointments, although there is no discussion of renewable mandates.[footnoteRef:126] Renewable and temporary appointments can each present challenges for independence.[footnoteRef:127] When senior staff are appointed on a short-term basis, they may not have sufficient time to implement their mandate, impairing the proper functioning of the Equality Body. When terms are made renewable, there is risk that appointees may be pressured into acting in a certain way to secure the extension of their mandate. Different measures can help mitigate these risks. The Paris  [126:  Directive 2024/1499, recital 18; Directive 2024/1500, recital 17.]  [127:  The European Commission against Racism and Intolerance has recommended the appointment of “at least one full-time or part-time leader concentrating on managing and directing the equality body, who is paid a competitive salary.  The length of their mandate  should allow time for them to make an impact and secure their independence”. See European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, explanatory memorandum, para. 99.] 

Principles, for example, suggest that appointments should be set out in “an official act” establishing the duration of the mandate.[footnoteRef:128] As described further below, public accountability measures can also help ensure that “exchanges between the executive, the legislature and equality bodies [are] open and transparent”.[footnoteRef:129] In rare cases, there may be reasons why persons in leadership positions within Equality Bodies can be “dismissed or excluded from the selection process that could lead to a renewal”.[footnoteRef:130] These circumstances are expected to be exceptional and should be clearly established in law.[footnoteRef:131]  [128:  Principles Relating to the Status of National Institutions for the Promotion and Protection of Human Rights (the Paris Principles), UN Doc. A/RES/48/134, 1993, Part B, para. 3.]  [129:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, explanatory memorandum, para. 15.]  [130:  Ibid., explanatory memorandum, para. 96.]  [131:  Ibid.] 

The self-assessment indicators developed by Equinet on the basis of extensive consultation with Equality Bodies across Europe elaborate different measures that may be required to facilitate independence in the appointment and tenure of Equality Body leadership. Mirroring the Directives, they suggest that the “selection and appointment of persons holding leadership positions” should be “transparent, competency-based and follow participatory procedures taking into account gender balance and diversity in society”.[footnoteRef:132] Safeguards should be put in place according “functional immunity” to those in leadership positions, accompanied by protections “against arbitrary dismissal or arbitrary non-renewal”.[footnoteRef:133] Specific rules should be adopted to “avoid extended vacancies between two leadership mandates” and should include “transitional provisions ensuring the regular functioning, independence and effectiveness of the Equality Body” in the event of vacancies.[footnoteRef:134] As an additional guarantor of independence, it is recommended that “the remuneration for leadership positions within the Equality Body is suitable and is comparable with remuneration provided for leadership positions in similar public bodies in the country”.[footnoteRef:135] [132:  Equinet, Measuring Standards for Equality Bodies: Indicators for Self-Assessment, 2023, p. 26.]  [133:  Ibid., p. 26.]  [134:  Ibid., pp. 27-28. ]  [135:  Similar safeguards are established in several Member States for members of the judiciary, which – as described at the outset of this Chapter – may be of particular relevance to Equality Bodies that hold a decision-making function. Whilst the new Directives do not directly address this topic, threats to reduce the remuneration of senior Equality Body staff may constitute a form of external influence, prohibited under Article 3(1). In this connection, Principle 11 of the Basic Principles on the Independence of the Judiciary provides that “adequate remuneration, conditions of service, [and] pensions” should be “secured by law”.] 

Conflicts of Interest
Article 3 requires States to establish transparent procedures regarding potential conflicts of interest. As with other aspects of Article 3, the Directives do not define the term “conflict of interest”. The European Commission Recommendation does, however, provide further detail, observing that States should “ensure that the staff of equality bodies, including persons holding leadership positions and board members, are prevented from engaging in any action incompatible with their duties and do not, during their terms of office, engage in any conflicting activity whether gainful or not”.[footnoteRef:136] As part of the measures States should take, the ECRI GPR No. 2r states that the “law should set out any activities and affiliations which are incompatible with holding leadership positions”.[footnoteRef:137] In practice, in some Member States, a distinction is made between the incompatibility of holding certain types of role (that are regulated by law, encompassing for instance, links to political parties or lobby organisations) and conflicts of interest that arise in an individual case. Both dimensions should be taken into account when assessing the standards provided by the Directives.  [136:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, Section 1.2.1, para. 2.]  [137:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 25.] 

Accountability
The only explicit reference to accountability within the Directives can be found in Article 3(1), which requires that Equality Bodies “shall” be enabled to establish their own internal accountability measures, within “the applicable legal framework”.[footnoteRef:138] This reflects a change from the Commission’s original proposal, which placed an obligation on States to “ensure that equality bodies are independent and free from external influence in performing their tasks and exercising their competences, in particular as regards their legal structure [and] accountability”. Through the amendments, accountability is framed principally as an internal organisational matter. This point is reinforced through the inclusion of Article 17, which itself serves as an important accountability measure, detailing the procedure that Equality Bodies must follow to produce an annual activity report, including information on the annual budget, staff, and financial reporting. The term “within the applicable legal framework” is not further elaborated. However, it may be understood as referring to broader accountability rules established for public bodies to ensure good governance (such as presenting the annual report in the Parliament or submitting accounts to audit). In the explanatory memorandum to its Recommendation, ECRI observed that subjecting Equality Bodies “to public service law and financial accountability rules” is consistent with the principle of independence.[footnoteRef:139] However, these must “not be misused to hinder the activities of the equality body”.[footnoteRef:140] [138:  See Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), Article 3(1).]  [139:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, explanatory memorandum, para. 106. See also, Equinet, Measuring Standards for Equality Bodies: Indicators for Self-Assessment, 2023, p. 20.]  [140:  Ibid., ECRI, explanatory memorandum, para. 106.] 

Internal structure and multi-mandate bodies 
Article 3(3) requires Member States to ensure that Equality Bodies “establish an internal structure that guarantees the independent, and where appropriate impartial, exercise of their competences”.[footnoteRef:141] Article 3(4) draws attention to the particular situation of Equality Bodies operating in multi-mandate institutions. These provisions are concerned primarily with the effective exercise of the equality mandate. To the extent that they might raise independence (and impartiality) concerns they are discussed in Chapters II.2 and V.2.6 of the present Digest.  [141:  Directive 2024/1499, Article 3(3) and recital 19; Directive 2024/1500, Article 3(3) and recital 18. The original proposal identifies some measures that can help address these concerns, for instance, by “adopting an appropriate structure for the body, where these powers and/or mandates are exercised by different dedicated departments or staff members (…) putting structural 'firewalls' in place”. See Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), explanation of Article 3, p. 17.] 
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Article 3 imposes a positive obligation on States to take measures to ensure that Equality Bodies are independent. Independence is a minimum standard. Whilst the kind of mechanisms needed to guarantee independence may vary from country to country, States must adopt the measures necessary to guarantee the independence of Equality Bodies in both law and practice. 
· Institutional independence: For Equality Bodies to discharge their mandate and perform their tasks independently, institutional safeguards must be put in place. In particular, the law should regulate: 
· Legal status and structure: States must establish clear rules regarding the composition, powers, and resourcing of Equality Bodies. In order to guarantee and safeguard their independence, these rules should be set out in legislation.
· Appointments and tenure: Appointments to leadership should be based on transparent, competency-based and participatory procedures. The tenure of appointments must be protected, to safeguard against interference: the law should specify the duration of tenure and protect against arbitrary dismissal, non-renewal and reductions to remuneration.
· Conflicts of interest: States must ensure that persons appointed to leadership positions do not engage in any activities or hold affiliations that are incompatible with their duties.
· Freedom from external influence: States must adopt measures to ensure that Equality Bodies are fully independent and free to conduct their work without direct or indirect interference by the executive or legislative branch or any other State or non-State actor. 
· Resource independence and autonomy: Equality Bodies must be able to act with agency and autonomy in all organisational matters and be enabled to decide upon the course or courses of action which they feel are needed to effectively deliver their mandate and advance the realisation of the principle of equal treatment. Equality Bodies must be enabled to make decisions relating to their own structure, staffing and resourcing and on internal accountability. 
· Accountability: Consistent with the above principles, Equality Bodies must be able to make decisions and discharge their functions without the prior approval of any political actor. Whereas Equality Bodies may be subject to generally applicable financial accountability rules and public service regulations without their independence being compromised, such rules must not be applied selectively or otherwise abused.
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Article 4 of the Directives requires States to ensure that any Equality Body has the “resources necessary to perform all its tasks and to exercise all its competences effectively”. This is an essential provision, which lies at the heart of the Directives’ purpose of ensuring that Equality Bodies can operate effectively to “strengthen the application of the principle of equal treatment”.[footnoteRef:142] For Equality Bodies to be effective, they need the funding, staff, premises and infrastructure required to promote and prevent discrimination, support victims, and handle complaints. Some of the functions which Equality Bodies may be required to fulfil to discharge these powers and competencies – litigation for example – can bring significant resource requirements. Sufficient resources are a precondition of effectiveness. [142:  Directives 2024/1499 and 2024/1500, Article 1(1).] 

Indeed, resourcing is central to both of the purposes – effectiveness and independence – of the Directives, as set out in Article 1. Resources are essential if Equality Bodies are to deliver their mandate and purpose: an Equality Body which lacks resources cannot be effective, irrespective of the range of functions, powers and competencies ascribed to it. Equally, in the absence of sufficient resources, or where the availability of resources is uncertain, unstable or outside the direct control of the Equality Body, the independence of the Body will be compromised. 
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Article 4 marks an important step, establishing a clear standard in respect of resourcing of Equality Bodies which was both absent and clearly needed before the Directives on Standards were adopted. Whereas the four existing Directives established a requirement on States to “designate a body or bodies for the promotion of equal treatment”, [footnoteRef:143] they were silent on the question of resourcing.  [143:  See for example, the Gender Goods and Services Directive (2004/113/EC), Article 12.] 

In practice, in the absence of clear requirements, the level of resources available to Equality Bodies has varied significantly between States, with many Equality Bodies reporting that they lack the funding and other resources needed to discharge their functions effectively.[footnoteRef:144] As Niall Crowley, an expert on standards for Equality Bodies, noted shortly before the Directives were adopted “[t]he most significant impediment faced by equality bodies has been inadequate resourcing”.[footnoteRef:145]  [144:  European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final, section 3.2.  ]  [145:  Crowley, N., “Standards for equality bodies – nearly done”, Social Europe, 2024. ] 

In its 2018 assessment of Equality Bodies, the European Equality Law Network found that “few have a level of funding that is adequate to make a real impact”, concluding that the absence of resources is “the most significant barrier to effectiveness”, with the effect that “the full potential of equality bodies can still only be imagined and has never been fully tested”.[footnoteRef:146] In a public consultation conducted by the European Commission in 2022, only 35% of respondents stated that the Equality Body in their country had “sufficient resources”.[footnoteRef:147] A separate study, assessing the implementation of the European Commission Recommendation on standards for Equality Bodies, found that “[m]ost equality bodies point to inadequate resources (e.g. lack of funding, insufficient staff or lack of appropriate qualifications) as the main factor limiting their ability to” deliver their functions effectively.[footnoteRef:148] [146:  European Commission: Directorate-General for Justice and Consumers and Crowley, N., Equality bodies making a difference, Publications Office, 2018, pp. 11-12.]  [147:  European Commission Directorate-General Justice and Consumers, Binding standards for Equality Bodies: Factual summary report - Open Public Consultation, 2022, section 4.]  [148:  European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final, section 3.2. ] 

In its 2016 Working Paper, Equinet proposed standards in respect of resources as a necessary precondition for effectiveness. The Working Paper called for three separate but related standards on resourcing, requiring: (1) financial resources adequate to implement all functions and powers; (2) staff resources adequate to fully implement the mandate of the body; and (3) physical resources, in particular premises, suitable to implement its mandate.[footnoteRef:149]  [149:  Equinet, Developing Standards for Equality Bodies: An Equinet Working Paper, 2016, p, 6.] 

The ECRI GPR No. 2r provides that Equality Bodies “should be provided with sufficient staff and funds to implement all their functions cand competences with a real impact”.[footnoteRef:150] The explanatory memorandum to the Recommendation provides  that “[t]he adequacy of funding and staffing (…) should be calculated on the basis of objective indicators” and lists some potential indicators, including: population size; number and nature of reports of discrimination; “the range, capacity and contribution of other bodies working on equality”; and the costs for the Equality Body in implementing its functions “to a scale and quality necessary to make an impact”.[footnoteRef:151] The European Commission Recommendation also provides detailed standards, listing human, technical and financial resources, and premises and infrastructure specifically.[footnoteRef:152] [150:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para 28.]  [151:  Ibid., explanatory memorandum, para. 104.]  [152:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, paras 1.2.2 and 1.2.3.] 

Equinet’s self-assessment indicators identify some essential measures of effective resourcing, put forward by Equality Bodies themselves. For instance, the report suggests that the budget for Equality Bodies should be included as a separate line item in the State budget, which is approved by the Parliament on an annual or multi-annual basis, and that Equality Bodies should be involved in the development of the budget. More broadly, the report suggests that Equality Bodies should receive “adequate human, technical and financial resources to fulfil its mandate effectively within reasonable time”.[footnoteRef:153] Different measures will be needed to ensure that this condition is fulfilled. [153:  Equinet, Measuring Standards for Equality Bodies: Indicators for Self-Assessment, 2023, Resources, Indicators 1.1, 1.2, 1.3 and 2.1.] 
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Resources necessary to perform all tasks and exercise all competences effectively
Central to the appropriate interpretation of Article 4 is the question of what constitutes sufficient resources for an Equality Body. The Article provides clear direction in this respect, through an explicit link to effectiveness: Equality Bodies must be provided with the resources which they need to deliver their mandate, performing all tasks and exercising all competences effectively. This phrase – “resources necessary to perform all tasks and exercise all competences effectively” – is the central principle informing the meaning of Article 4, establishing the standard for determining the appropriate allocation of resources, and providing the lens through which the rest of the Article should be viewed.
The wording in the Article is reinforced by the recitals, which provide that States should ensure that Equality Bodies have the resources necessary “to carry out each of their tasks effectively, within a reasonable time or within the deadlines established by national law”.[footnoteRef:154] The receipt of “such sufficient resources is key to the effective functioning of equality bodies and the fulfilment of their tasks”.[footnoteRef:155]  [154:  Directive 2024/1499, recital 21; Directive 2024/1500, recital 20.]  [155:  Ibid.] 

The recitals reflect the language of the European Commission Recommendation which notes that: “[r]esources can only be considered adequate if they allow equality bodies to carry out each of their equality functions effectively, within reasonable time”.[footnoteRef:156] Positively, they also appear to go further than the ECRI GPR No. 2r, which provide for “sufficient staff and funds to implement all [Equality Body] functions and competences”.[footnoteRef:157] As noted, the explanatory memorandum to the ECRI GPR No. 2r sets out that the adequacy of Equality Bodies’ resources should be assessed with reference to “objective indicators”, providing a non-exhaustive list of such indicators including “the costs involved for the equality body in implementing its functions and competences to a scale and quality necessary to make an impact”.[footnoteRef:158] This standard – resources required to make an impact – is central to the requirement of effectiveness, which is included in the Directives.[footnoteRef:159]  [156:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, para 1.2.2.]  [157:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para 28.]  [158:  Ibid., explanatory memorandum, para. 104.]  [159:  Directives 2024/1499 and 2024/1500, Articles 1(1) and 4. See also, the discussion in Chapter I of this Digest.] 

Establishing what resources are necessary for any given Equality Body to work effectively requires the involvement of that Body in the resource allocation process. Equality Bodies themselves are the entity best placed to determine what resources are necessary to “carry out each of their tasks effectively, within a reasonable time” based on their assessment of the problems which they are working to address and the activities and measures which they need to undertake. In its 2016 Working Paper, Equinet recommended that “[t]he equality body should be enabled to make a proposal for the resources required to the relevant entity”.[footnoteRef:160] Similarly, in the indicators for self-assessment, Equinet’s membership recommended that “[t]he Institution directly negotiates its budget or at least is consulted prior to the proposal and approval of the budget”.[footnoteRef:161] While this language was not included expressly in the Directives, it is the only logical interpretation of the principle in Article 4: it is not possible to establish what resources any Equality Body will need without the direct involvement of the Body itself.  [160:  Equinet, Developing Standards for Equality Bodies: An Equinet Working Paper, 2016, p, 6.]  [161:  Equinet, Measuring Standards for Equality Bodies: Indicators for Self-Assessment, 2023, Resources, Indicator 1.3.] 

In accordance with national budgetary processes
The phrase “in accordance with national budgetary processes” was added to the Directives as part of the negotiation process.[footnoteRef:162] The phrase is not defined or explained in the recitals, is not used in the Commission Recommendation or original proposal for the Directives, and is not a term which appears in other European Union legislation. When read in the context of the Directives as a whole, it appears that this phrase is intended to recognise and allow for variation between States in the way in which national budgets are drawn up, while also recognising the need for safeguards to ensure independence and effectiveness. While the Directives recognise States’ margin of appreciation in the way in which budgets are developed, there must be a clear, transparent, consultative and accountable process, to ensure that Equality Bodies’ independence is not compromised.[footnoteRef:163] For the reasons outlined above, it is essential that the national budgetary process provides for consultation and engagement with Equality Bodies in the decision-making process. The process must be transparent, stable, be “planned on a multi-annual basis and allow equality bodies to cover costs that can be difficult to anticipate”.[footnoteRef:164] It is also essential that in providing Equality Bodies with the resources they need, the budget or resources of other institutions with a role to play in upholding the equality and non-discrimination framework are not diminished.[footnoteRef:165]  [162:  Contrast with the language included in Article 4 of the original Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD). ]  [163:  On independence, see further Chapter III of this Digest.]  [164:  Directive 2024/1499, recital 22; Directive 2024/1500, recital 21.]  [165:  Directive 2024/1499 and 2024/1500, Articles 2(2) and 20(2).] 

Human, technical and financial resources
The inclusion of the words “human, technical and financial resources” in Article 4 reflects the position advocated for by Equinet and that adopted by the European Commission in its Recommendation, regarding the different dimensions of resourcing. As with other elements of the Article, the recitals to the Directives provide important guidance as to the correct interpretation of this phrase. 
· Human: The recitals state that Equality Bodies should have “qualified staff (…) to carry out each of their tasks effectively”.[footnoteRef:166] The requirement of effectiveness should be read as informing the interpretation of “qualified staff” here, implying requirements in respect of both the number of staff and their qualifications. This would reflect the more detailed language of the European Commission Recommendation, which states that Equality Bodies should have a staff which is “sufficiently numerous and adequately qualified in terms of skills, knowledge and experience, to fulfil adequately and effectively each of the equality bodies' functions”.[footnoteRef:167] Equinet’s self-assessment indicators provide important guidance on what this means in practice. The relevant indicators state that human resources (at least) implies that Equality Bodies should have sufficient resources to “hire enough people with various and complementing set of skills to perform all its duties and functions effectively and efficiently” and “offer competitive salaries and working conditions”.[footnoteRef:168] [166:  Directive 2024/1499, recital 21; Directive 2024/1500, recital 20.]  [167:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, para 1.2.2.]  [168:  Equinet, Measuring Standards for Equality Bodies: Indicators for Self-Assessment, 2023, Resources, Indicators 2.2.1.1 and 2.2.1.2.] 

· Technical: The term “technical resources” is a novel addition in the Directives: in its working paper, Equinet made no reference to technical resources, and the ECRI GPR No. 2r discusses resources only in respect of human and financial resources, together with premises and infrastructure. Unlike human and financial resources, the recitals do not elaborate on necessary technical resources,[footnoteRef:169] although they do provide that States should ensure that Equality Bodies have “appropriate premises and infrastructure”.[footnoteRef:170] Given the ambiguous nature of the term, it appears logical to interpret it as the necessary third “limb” of resourcing – that is, the technical resources which Equality Bodies require beyond their staff and their funding to deliver their functions. In the Equinet indicators for self-assessment, this is indeed how Equality Bodies appear to understand the term, requiring at least that Equality Bodies should be provided with premises (either for free or with a dedicated budget); infrastructure; and with resources to meet their IT needs.[footnoteRef:171]  [169:  However, they do note that “appropriate human and technical resources” should “enable equality bodies to use automated systems for their work on the one hand and to assess such systems as regards their compliance with non-discrimination rules on the other”. See Directive 2024/1499, recital 22; Directive 2024/1500, recital 21.]  [170:  Directive 2024/1499, recital 21; Directive 2024/1500, recital 20.]  [171:  Equinet, Measuring Standards for Equality Bodies: Indicators for Self-Assessment, 2023, Resources, Indicators 2.2.2.1, 2.2.2.2, 2.2.2.3 and 2.2.2.4.] 

· Financial: The recitals provide the most detail on the interpretation of the term “financial resources”. As noted, they state that resources should be allocated through national budgetary processes, but provide clear guardrails for this allocation, stating that financial resources should “remain stable, be planned on a multi-annual basis and allow equality bodies to cover costs that can be difficult to anticipate”, for example including “increases in complaints, litigation costs and the use of automated systems”.[footnoteRef:172] As with the other elements of Article 4, the determination of the amount of financial resources should be informed by what is required for the effective fulfilment of functions and competencies, with Equality Bodies themselves consulted on their needs. The Equinet self-assessment indicators provide useful guidance in this area, exploring financial resourcing as it relates to the exercise of the equality mandate, the functions of Equality Bodies, the stability of – and increases in – the budget, and budgetary independence and agency.[footnoteRef:173] [172:  Directive 2024/1499, recitals 21-22 and Directive 2024/1500, recital 20-21.]  [173:  Equinet, Measuring Standards for Equality Bodies: Indicators for Self-Assessment, 2023, Resources, Indicators 2.2.3, 3.1, 3.3, 3.4, 4, and 5. See also, Independence, indicator 3 on budget and resources.] 

Including where the Equality Bodies are part of multi-mandate bodies
Article 4 also has a clear requirement that States must ensure that Equality Bodies have the funding needed to perform their tasks and exercise their competencies where they are part of multi-mandate institutions. While respecting the agency and independence of each Equality Body, this is aimed at mitigating the risk that in institutions where the equality and human rights mandates are combined, the equality mandate is under-resourced, and is the logical application of the principle that Equality Bodies should have the resources required to implement all of their functions. 
As set out in Chapter II, where the equality mandate is exercised as part of a multi-mandate institution, States must ensure that the body in question is able to exercise the whole mandate, with no diminution from the standards set out in the Directives. Thus, the allocation of budget to the part of a multi-mandate Body fulfilling the equality function must – as in single mandate Bodies – be stable, transparent and consultative, with the Body itself consulted on the resources required to effectively fulfil the mandate. 
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· [bookmark: _Toc174465550][bookmark: _Toc174532639][bookmark: _Toc174637845][bookmark: _Toc174963919][bookmark: _Toc174986463][bookmark: _Toc175237795][bookmark: _Toc175547123][bookmark: _Toc175547301][bookmark: _Toc175547425][bookmark: _Toc174371314]Required for effectiveness: States must provide Equality Bodies with the resources they need to be effective. This is a higher standard than adequacy or sufficiency. It requires states to consider the allocation of budget and other resources through the lens of outcome and impact. Equality Bodies must be meaningfully consulted to determine the resources which they require to be effective, based on their assessment of need.
· Responsiveness to need: The determination of the level and nature of resources necessary for an Equality Body to fulfil its tasks, functions and competencies cannot be undertaken without the involvement of the Equality Body itself. States must establish a procedure through which an Equality Body can prepare the budget and request the human, technical and financial resources it deems necessary to ensure its effectiveness.
· Full range of resources: Taken together, the requirement to ensure that Equality Bodies have the “human, technical and financial resources necessary” establishes an obligation to provide the full range of resources which the Body deems necessary to be effective. This includes at a minimum – but is not limited to – a staff cohort with the requisite numbers, competences and skills; a budget which enables the implementation of all functions and powers with real impact; and the premises, infrastructure, information technology and other technical resources it requires.
· Stability, certainty and adaptability: In order that Equality Bodies can plan and operate effectively, the allocation of resources must be planned in advance and should be stable over time. The process of allocating resources must reflect and allow for uncertainty, providing Equality Bodies with sufficient resources to adapt in response to new challenges or demands.
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As set out in Chapter I, ensuring that Equality Bodies are able to “strengthen the application of the principle of equal treatment” requires States to ensure that these Bodies are fully empowered. Equality Bodies must be fully independent and adequately resourced: this ensures that Equality Bodies have the agency and autonomy they need to determine and pursue the courses of action which they consider necessary to prevent and address discrimination. Independence and resources are not sufficient, however: full empowerment also necessitates that Equality Bodies are equipped with the full range of functions and powers which they need to fulfil their mandate. As Equinet set out in its 2016 Working Paper: “Equality bodies must [be able] to deploy all their functions and powers, within their legal mandate, to a scale and in a manner that can achieve an impact and realise their full potential”.[footnoteRef:174] [174:  Equinet, Developing Standards for Equality Bodies: An Equinet Working Paper, 2016, p. 4.] 

The Equality Directives which first provided for the designation of Equality Bodies spoke not in terms of powers for these Bodies, but rather in terms of “competencies”. Article 13 of the Race Equality Directive, for example, set out that Equality Bodies must have at least three core competencies: (i) providing independent assistance to victims of discrimination in pursuing complaints; (ii) conducting independent surveys; and (iii) publishing independent reports and making recommendations on discrimination issues. However, the list was clearly indicative and illustrative,[footnoteRef:175] and in practice, many Equality Bodies were equipped with a wider range of powers and functions.[footnoteRef:176]  [175:  Article 13 of the Directive provided that States should “ensure that the competencies (…) include”. See the Race Equality Directive (2000/43/EC), Article 13(2). See also the Gender Recast Directive (2006/54/EC), Article 20(2); the Gender Goods and Services Directive (2004/113/EC), Article 12(2); and the Gender Self-Employment Directive (2010/41/EU), Article 11(2).]  [176:  For a discussion of the powers and functions exercised by Equality Bodies in practice, see European Commission: Directorate-General for Justice and Consumers and Crowley, N., Equality bodies making a difference, Publications Office, 2018.] 

The Directives on Standards set out, for the first time, clear standards in respect of the full range of powers which Equality Bodies should be equipped with and how these powers should be deployed. Articles 5 to 10 of the Directives establish standards in respect of the main powers which Equality Bodies should have and how they should be empowered to use them. The powers discussed in these Articles are diverse, ranging from powers of equality mainstreaming to powers to initiate litigation. They include powers focused on both preventing discrimination and promoting equality and addressing discrimination where it occurs. These Articles are supplemented by elements of Articles 15, 16 and 17 which establish additional functions in the areas of consultation, data collection and public reporting which have significant potential as preventative and promotional powers.
Remedial and proactive powers
In order to fulfil their mandate, achieve impact and realise their potential, Equality Bodies must have – and be able to use – powers to both address and respond to discrimination (remedial powers) and to proactively prevent discrimination and promote equality (proactive powers).
In practice, States have taken divergent approaches to the establishment of Equality Bodies, in particular in respect of the powers which they have been equipped with. Equality Bodies in different States have fulfilled the remedial function in a variety of different ways. In some States, Equality Bodies have been equipped with the powers to take decisions on complaints from victims of discrimination, while in others, these powers have been reserved for courts or tribunals, with Equality Bodies acting in support of victims through advice, support and engaging in litigation. In some cases, Equality Bodies have powers to both receive and resolve complaints and to engage in litigation. Standards for Equality Bodies have been developed with this diversity of approaches in view. In the ECRI GPR No. 2r, for example,  Equality Bodies’ powers are discussed in respect of three “functions”, with the third – decision-making function – presented as optional:
[image: ]ECRI General Policy Recommendation No. 2 (2017)
Equality Bodies should be assigned: 
· The function to promote equality and prevent discrimination (promotion and prevention function) (…)
· The function to support people exposed to discrimination and intolerance and to pursue litigation on their behalf (support and litigation function) (…) and may also be assigned:
· The function to take decisions on complaints (decision-making function) (…)[footnoteRef:177] [177:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para 10.] 

In this publication, the powers of Equality Bodies are grouped into two: (1) those focused on the promotion of equality and prevention of discrimination and (2) those focused on access to justice and remedy. In this second section, the roles of Equality Bodies in respect of both the support and litigation function and what ECRI has referred to as the “decision-making function” are considered together. This approach involves an examination of two sets of functions which have, in general, been considered separately. This approach has been adopted for three reasons.
First, this approach reflects the fact that while States must ensure that persons exposed to discrimination have effective access to justice, remedy and sanction, they have a margin of appreciation in determining how this is achieved, including in respect of the role which Equality Bodies play. International law requires that persons exposed to discrimination can secure effective remedy, including recognition, reparation, and sanction;[footnoteRef:178] this in turn requires that they can access justice and that rules of evidence are adapted.[footnoteRef:179] Equality Bodies can contribute to this in a diversity of ways, ranging from the adjudication of complaints through to litigation with and on behalf of victims. The Directives on Standards recognise this diversity of approaches. Examining the relevant provisions holistically reflects this. [178:  See UN Human Rights Office, Protecting Minority Rights: A Practical Guide to Developing Comprehensive Anti-Discrimination Legislation, 2023, Part 2.II.]  [179:  Ibid., Part 2.III.] 

Second, this approach reflects the structure of the Directives. Article 6 sets out the role of Equality Bodies in receiving complaints and providing assistance, information and advice to “persons who consider that they have experienced discrimination”. The following Articles (7 – 10) set out different roles and powers an Equality Body may exercise in respect of a complaint.
[bookmark: _Hlk180578983]Finally, this approach enables a discussion of the internal structure of Equality Bodies.  Where Equality Bodies have a role in making decisions on cases, they must act with due impartiality. Where the same Bodies are simultaneously made responsible for advising potential victims of discrimination (a party to a complaint), suitable structures and procedures must be put in place to avoid a potential conflict of interest. This has been achieved, for example, by setting up differentiated and unconnected departments to ensure a separation of functions. Article 3(3) of the Directives requires Member States to “ensure that equality bodies establish an internal structure that guarantees the independent, and where appropriate impartial, exercise of their competences”.
Structure of this Chapter
This Chapter is structured to reflect the issues discussed above. In Section 1, preventative and promotional powers are considered. This includes powers connected with public awareness-raising (Article 5(1)) and the proactive powers of Equality Bodies to prevent discrimination and promote equality (Article 5(2)), as well as powers in respect of consultation (Article 15), data collection and use (Article 16) and public reporting (Article 17(c)). 
In Section 2, those powers related to Equality Bodies’ role in ensuring access to justice and remedy in discrimination cases – the role of Equality Bodies in addressing discrimination where it occurs – are considered. This starts with Article 6 on providing assistance, before examining alternative dispute resolution (Article 7), inquiries and investigative powers (Article 8), powers to issue opinions and decisions (Article 9) and powers to engage in litigation (Article 10); concluding with a discussion of procedural safeguards (Article 11) and the necessary internal structures of Equality Bodies (Article 3(3)). 
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Article 5 of the Directives establishes obligations on States to empower Equality Bodies to promote equal treatment and to prevent discrimination. The requirement to provide Equality Bodies with these proactive, positive powers is an important new obligation on States, which has the potential to be transformative in the way in which the principle of equal treatment is pursued at the national level.
While the four existing Directives that provide for the designation of an Equality Body provide that States should establish “a body or bodies for the promotion (…) of equal treatment”,[footnoteRef:180] the promotional element of the mandate is not elaborated in those Directives. In fact, those competencies that are listed – the provision of independent assistance, the conducting of independent surveys and the publication of independent reports – correspond to analysis, monitoring and support – leaving “promotion” as the only function without an explicit corresponding competence. More broadly, the four existing Directives adopt an “essentially retrospective (…) individualised and victim-centred” approach to protection.[footnoteRef:181] [180:  The Race Equality Directive (2000/43/EC), Article 13; the Gender Goods and Services Directive (2004/113/EC), Article 12; the Gender Recast Directive (2006/54/EC), Article 20; and the Gender Self-Employment Directive (2010/41/EU), Article 11.]  [181:  Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), explanation of Article 5, p. 18.] 

Article 5 of the Directives on Standards sets down explicit standards in respect of both awareness-raising and the prevention of discrimination and promotion of equal treatment, requiring States to enable Equality Bodies to move from the reactive, remedial approach to discrimination towards a proactive, preventative and promotional approach.[footnoteRef:182] The explanatory notes provided by the Commission underline the significance of the new powers which the Directives require States to provide to Equality Bodies: “[t]his provision now clarifies the role of equality bodies in the promotion of equal treatment and in the prevention of discrimination (…) with the goal of preventing (re)occurrences of discrimination”.[footnoteRef:183] [182:  Equinet and others have been calling for a shift to incorporate a preventative approach for some time. See, for example, the different contributions made in the Equinet, Future of Equality Legislation in Europe: Synthesis Report of the Online Roundtable, 2020, p. 3. See also Tudisco, V., and Lantschner, E., “Preventing and Reacting to Discrimination through Sanctions and Remedies”, Equinet, 2022.]  [183:  Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), explanation of Article 5, p. 18.] 

In transposing and applying Article 5, it is important to engage with the different powers provided. While each of the elements of Article 5 contributes to the goal of preventing discrimination, the three paragraphs impose distinct obligations on States, and equip Equality Bodies with different powers:
· Article 5(1) is focused on obligations of the State to raise public awareness of “the rights under the Directives (…) and on the existence of equality bodies and their services”. Article 5(1) requires particular attention to be paid to those exposed to discrimination in these awareness-raising efforts. Article 5(1) is supplemented by Article 5(3) which requires States and Equality Bodies to adopt appropriate means of communication to engage with different groups exposed to discrimination. However, Article 5(1) is a broader obligation: it imposes a duty on the State – not only on the Equality Body – to raise awareness of the rights to non-discrimination and equality and of the existence of Equality Bodies and their services among all sectors of society, not only those exposed to discrimination.
· Article 5(2) requires that Equality Bodies are empowered to undertake policy and practical measures to prevent discrimination and promote equality. While Articles 5(1) and (3) focus on preventing discrimination and promoting equal treatment indirectly, through public education and sensitisation, Article 5(2) envisages Equality Bodes taking a wide range of enforcement and implementation measures designed to directly prevent discrimination and promote equality.
Each of these components of Article 5 – awareness-raising and preventative and promotional measures – are examined below. 
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[bookmark: _Toc174371316][bookmark: _Toc173649154][bookmark: _Toc180567489][bookmark: _Toc181276067][bookmark: _Toc181276170][bookmark: _Toc181276919][bookmark: _Toc181277060][bookmark: _Toc183183695]1.1. 	Awareness-raising 
Article 5(1) requires States to proactively raise awareness of the rights to non-discrimination and equality and of the existence of Equality Bodies and their services. The new provision goes significantly further than the four existing Directives, which refer broadly to the promotion of equal treatment and provide that Equality Bodies should have the competencies to produce reports but provide no general power of public awareness raising.[footnoteRef:184] Moreover, this provision establishes a duty directly on the State itself, rather creating than an obligation to empower Equality Bodies.  [184:  The importance of public awareness-raising is, nonetheless, reflected in recital 38 of the Gender Recast Directive (2006/54/EC).] 

Article 5(1) goes beyond the standard initially advocated by Equinet – which focused on equipping Equality Bodies with powers to promote good practice, communicate with stakeholders and engage in public debate[footnoteRef:185] – and establishes an obligation focused on outcomes: the raising of public awareness. In a similar way, the provision encompasses, but is broader and more substantive than, the relevant standard provided in the ECRI GPR No. 2r,[footnoteRef:186] which itself went further than other existing standards.  [185:  Equinet, Developing Standards for Equality Bodies: An Equinet Working Paper, 2016, p. 6.]  [186:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, paras. 13(b), (e), and (f).] 

Article 5(1) is central to the Directives’ aim of strengthening “the application of the principle of equal treatment”. Lack of awareness and understanding of the right to non-discrimination, enforcement procedures and the remedies and sanctions available is a major obstacle to the enforcement of rights.[footnoteRef:187] More broadly, public awareness – amongst rights-holders, duty-bearers and those responsible for implementation – is a prerequisite for the prevention of discrimination and the promotion of equal treatment. As such, Article 5(1) represents a key opportunity for Equality Bodies to build upon, expand and strengthen their existing work on public communication and education. [187:  See, Equal Rights Trust and the International Lawyers Assisting Workers Network, A Promise Not Realised: The Right to Non-Discrimination in Work and Employment, 2024, section 6.2.] 

[bookmark: _Toc174371317][bookmark: _Toc173649155][bookmark: _Toc180567490][bookmark: _Toc181276068][bookmark: _Toc181276171][bookmark: _Toc181277061]A. Standard setting
Although the four existing Directives did not expand upon the role of Equality Bodies in raising awareness, it has become increasingly clear that these institutions have “the potential to contribute to social change for individuals, institutions and society” and that in order to do this, they should “promote awareness and engage equality values in society”.[footnoteRef:188] Public awareness about equality and non-discrimination law is also imperative to address the issue of under-reporting of cases of discrimination.[footnoteRef:189]  [188:  European Commission: Directorate-General for Justice and Consumers and Crowley, N., Equality bodies making a difference, Publications Office, 2018, p. 58.]  [189:  European Parliament’s Policy Department for Citizens’ Rights and Constitutional Affairs, Strengthening the Role and Independence of Equality Bodies, 2023, p. 21.] 

As concluded by Ammer et al., through their work on awareness-raising, Equality Bodies have “had an impact in developing a culture of compliance with equal treatment legislation among employers and service providers”.[footnoteRef:190] Awareness-raising has been undertaken by most Equality Bodies and has included the provision of training and sensitisation, organisation of awareness-raising events, and cooperating with civil society organisations and partners.[footnoteRef:191] [190:  Ammer, M., Crowley, N., Liegl, B., Holzleithner, E., Wladasch, K., and Yesilkagit, K., “Study on equality bodies set up under Directives 2000/43/EC, 2004/113/EC, and 2006/54/EC: Synthesis report”, Human European Consultancy & Ludwig Boltzmann Institute, Netherlands, 2010, p. 134.]  [191:  European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final, section 2.2.2.4, p. 14.] 

Equinet’s 2016 Working Paper suggested that the general powers of Equality Bodies should include their engagement in public debate on issues relating to equality, diversity and non-discrimination.[footnoteRef:192] This was reiterated and expanded in the ECRI GPR No. 2r, which stated that Equality Bodies should have the competences to “build a continuous dialogue with groups experiencing discrimination (…) and with organisations working more generally on human rights and equality issues”, “build across society awareness (…) of and respect for equality”, and “build (…) knowledge about the rights and remedies established under the equal treatment legislation”.[footnoteRef:193] The European Commission Recommendation further reaffirmed the need for Equality Bodies to be enabled to engage in public debate.[footnoteRef:194] [192:  Equinet, Developing Standards for Equality Bodies: An Equinet Working Paper, 2016, p. 6.]  [193:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, paras. 13(b), (e), and (f). ]  [194:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, para. 1.1.2(12).] 
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Member States shall
Article 5(1) is distinct from the other provisions of the Directives relating to powers and competencies, in that it imposes obligations directly on the State, rather than requiring the State to empower the Equality Body. Articles 5(2), 6(1), 8(1), 9(1) and 10(1) all begin with identical wording: “Member States shall ensure that equality bodies”, while Article 7 begins simply “Equality bodies shall be able to”. Article 5(1) differs, in that the duty to raise awareness is imposed directly on the State. This the central element of the standard established in Article 5(1).
[bookmark: _Hlk175046902]This distinctive formulation reflects the fact that States have public awareness raising obligations under the Equality Directives. Article 15 of the Gender Goods and Services Directive, for example, requires States to “take care that the provisions adopted pursuant to this Directive, together with the relevant provisions already in force, are brought to the attention of the persons concerned by all appropriate means throughout their territory”. Article 5(1) should be understood as elaborating this existing obligation and expanding it. Whereas the existing requirement is one of action – to “bring attention to” – the duty imposed by Article 5(1) is focused on outcomes, requiring the State to “raise awareness of”. 
The fact that Article 5(1) imposes a duty directly on States also reflects the nature of duty, which includes a requirement to “raise awareness (…) of the existence of equality bodies and their services”, a duty which rightly rests with the State, rather than with the Equality Body itself. 
While Article 5(1) puts the burden on States, read together with Article 5(2), the relevant recitals and the original proposals made by the Commission as well as Article 15 on consultation, it should be interpreted as requiring them to involve the Equality Body in the preparation and implementation of awareness-raising measures, as appropriate. Article 5(2) clearly envisages a central role for Equality Bodies in public education and awareness-raising, with direct reference to these bodies “engaging in public debate” and “communicating with relevant stakeholders”. This reading is reinforced by the recitals, which provide that it is “vital” that Equality Bodies communicate and engage in public debate.[footnoteRef:195] Finally, it is important to reflect on the stated intention of the Commission that the Directives aim “at establishing [Equality Bodies] as public entities, in charge of fostering knowledge and building capacities (…) with the goal of preventing (re)occurrences of discrimination.[footnoteRef:196] [195:  See Directive 2024/1499, recital 21; Directive 2024/1500, recital 22.]  [196:  Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), explanation of Article 5, p. 18.] 

It is clear that the distinctive approach adopted in Article 5(1) is intended to reflect the fact that it is the duty of the State itself to raise public awareness of the right to non-discrimination and equal treatment and of the Equality Body which exists to promote these rights. Nevertheless, this duty should be properly discharged in collaboration with the Equality Body itself, given its broader role in promoting the principle of equal treatment.
Appropriate measures
Article 5(1) requires that States adopt “appropriate measures” to raise awareness. The term is not defined, though “strategies” are referred to as an example of an appropriate measure. 
In the absence of a definition in the text, it is instructive to examine the development of the Directives. In the original proposal by the Commission, Article 5 stated simply that “Member States shall adopt a strategy to raise awareness”. An amendment was proposed during the negotiation process, to include the words “appropriate measures”, clearly intending to expand the scope of the duty. 
It is also important to put this phrase in context of the Directives as a whole. Article 5(1) is one component of an Article focused on preventing discrimination and promoting equal treatment, and is part of a Directive with the stated purpose of setting down “minimum requirements” to enable Equality Bodies to “strengthen the application of the principle of equal treatment”. Considered in this context, “appropriate measures” should be understood as requiring States to take any and all measures necessary to raise awareness among the public – any assessment of whether the duty has been discharged should be made with reference to levels of public awareness.
Raise awareness of the rights and the existence of Equality Bodies and their services
This phrase is central to the interpretation of Article 5(1). The deliberate use of the words “raise awareness”, rather than the narrower “are brought to the attention” formulation in the Equality Directives indicates a clear intention to establish a duty focused on outcomes, rather than action. This reading is reinforced by the choice to use language which is distinct from, and broader than, that in the European Commission Recommendation, which mandates specific actions, including engaging in public debate and communicating with discriminated groups.[footnoteRef:197] The duty established by the Article is one of result, outcome and impact, not one tied to the performance of specific activities. [197:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, para. 1.1.2(11).] 

In the explanatory notes provided with its initial proposal for the new Directives, the Commission linked the duty to raise awareness with the wider aim of preventing discrimination: “public entities, in charge of fostering knowledge (…) with the goal of preventing (re)occurrences of discrimination”.[footnoteRef:198] Article 5(1) establishes two distinct areas of focus for awareness-raising: the rights protected by the Equality Directives and the functions of Equality Bodies and the services which they offer. Read in light of the Commission’s explanation, this should be understood as giving rise to an obligation to equip rights-holders and duty-bearers with an understanding of the rights to equality and non-discrimination and the means through which these rights are enforced and implemented.  [198:  Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), explanation of Article 5, p. 18.] 

The recitals to the Directives frame the awareness-raising obligation as an aspect of the broader duty to prevent discrimination and promote equality and the effort to “address the structural aspects of discrimination and contribute to social change”.[footnoteRef:199] Accordingly, Article 5(1) should be read in light of United Nations guidance on the “explicit proactive obligations on States to address prejudice, stereotypes and stigma” through measures including education and awareness-raising effort.[footnoteRef:200]  [199:  Directive 2024/1499, recital 23; Directive 2024/1500, recital 22.]  [200:  See UN Human Rights Office, Protecting Minority Rights: A Practical Guide to Developing Comprehensive Anti-Discrimination Legislation, 2023, Part 6.] 

Appropriate communication tools and formats
Article 5(3) sets down detailed requirements on both Member States and Equality Bodies to engage and communicate with different groups. In line with the directive in Article 5(1) to pay particular attention to individuals and groups at risk of discrimination, this Article requires that awareness-raising efforts are designed to communicate effectively with “groups whose access to information can be hindered”. This gives rise to a general duty to identify and remove barriers to effective communication in areas which include for instance language, culture, geography, economic status and disability. This is a duty to accommodate difference and ensure accessibility for all, with a particular focus on groups who may face particular barriers.
Particular attention to individuals and groups at risk of discrimination
Article 5(1) calls for States to direct particular attention to those at risk of discrimination. This reflects the critical importance of knowledge and understanding of their rights and the means for enforcement if those exposed to discrimination are to effectively access justice.[footnoteRef:201] This phrase should be understood as requiring a specific focus on increasing knowledge and understanding among rights-holders, including in considering means of communication which are appropriate and accessible – Article 5(3) elaborates on this obligation, as discussed below.  [201:  See Equal Rights Trust and the International Lawyers Assisting Workers Network, A Promise Not Realised: The Right to Non-Discrimination in Work and Employment, 2024, section 6.2.] 

Nevertheless, the phrase “particular attention” should not be interpreted in such a way as to limit the focus of awareness-raising only to rights-holders. If awareness-raising is to contribute to the goal of strengthening the application of the principle of equal treatment and preventing – rather than only remediating – discrimination, these efforts must engage with duty-bearers and with public at large.
Groups whose access to information is hindered 
Article 5(3) establishes important standards in respect of the effectiveness of awareness raising measures, giving due regard to accessibility for groups exposed to discrimination, and so reinforcing standards on equal access to Equality Bodies’ services set out in Article 12. In keeping with requirement to “pay particular attention” to groups exposed to discrimination, this paragraph provides that in developing communications approaches, States should “focus in particular” on groups whose access to information is “hindered”. An illustrative, non-exhaustive list of factors which may hinder access to information is provided: “economic status, age, disability, level of literacy, nationality or residence status, or due to their lack of access to online tools”. It is notable that this list includes grounds of discrimination which are not included in the existing Equality Directives, including economic status, or place of residence. 
[bookmark: _Toc174371320][bookmark: _Toc173649157][bookmark: _Toc180567492][bookmark: _Toc181276070][bookmark: _Toc181276173][bookmark: _Toc181277063]C. Key principles 
· [bookmark: _Toc174371321][bookmark: _Toc173649158]A duty on the state: Article 5(1) imposes an obligation and a responsibility directly on the state. Nevertheless, this duty can only be properly discharged if States work with relevant stakeholders, including Equality Bodies and groups working with and on behalf of disadvantaged communities. 
· Obligation of results: States have an obligation to raise awareness among the general population of the rights protected by the existing Equality Directives and of the existence of Equality Bodies and their services. This is an obligation of results, not of action: it is a proactive duty to increase knowledge and understanding, rather than simply to promote the rights. 
· Awareness of rights and Equality Bodies: States’ duty to raise awareness of rights goes beyond promoting the existence of the Directives and requires an approach that is focused on fostering knowledge and understanding of discrimination, how it occurs, and what can be done to remedy it. It necessitates a focus on the resources available to those exposed to discrimination, including from Equality Bodies, as well as a focus on public awareness raising as a means to combat stigma, stereotype and prejudice. 
· All appropriate measures: Article 5(1) focuses on raising awareness as a means to contribute to the prevention of discrimination and the promotion of equality. Understood in this context, it imposes an obligation on the state to adopt all appropriate measures to raise awareness. Such measures must be understood in light of impact, including levels of awareness among the population. 
· Accessible and appropriate communication: States and Equality Bodies must pay particular attention to raising awareness among groups exposed to discrimination. In order to do this, Article 5(3) requires that they ensure that they are using means of communication which are adapted to the needs of different groups, ensuring that communication is accessible and appropriate to all.
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Article 5(2) requires States to empower Equality Bodies to “carry out activities to prevent discrimination and promote equal treatment”. It also sets out an expansive – but non-exhaustive - list of ways in which Equality Bodies can exercise this preventative and promotional role.
This provision has the potential to be amongst the most important and impactful of any of those in the Directives on Standards, in that it requires States to provide Equality Bodies with the powers which they need to proactively prevent discrimination and promote equality. This is a decisive shift from the approach adopted under the Equality Directives. As the Commission noted in its original proposals: 
The protection mechanisms put forward by the existing equality Directives are essentially retrospective (after an incident of discrimination has taken place), individualised and victim-centred. The Directives do not include comprehensive preventive mechanisms, and prevention was not explicitly part of the original equality bodies’ tasks (…) This provision now clarifies the role of equality bodies in the promotion of equal treatment and in the prevention of discrimination that is closely related.[footnoteRef:202] [202:  Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), p. 18.] 

Article 5(2) is central to the Directives’ aim of strengthening “the application of the principle of equal treatment”. The full application of this principle requires that Equality Bodies are empowered to provide not only effective mechanisms for enabling victims to access justice and secure remedy and sanction, but to develop a comprehensive programme of measures focused on preventing discrimination. 
[bookmark: _Toc174371322][bookmark: _Toc173649159][bookmark: _Toc180567494][bookmark: _Toc181276072][bookmark: _Toc181276175][bookmark: _Toc181277065]A. Standard Setting
The four existing Directives created an obligation to establish “bodies for the promotion of equal treatment”.[footnoteRef:203] As the European Commission has noted, the role of Equality Bodies with regard to prevention and promotion has always been clear; what has been less clear is what exact powers of promotion Equality Bodies enjoy.[footnoteRef:204] This lack of clarity has resulted in disparities in the competences accorded to or implemented by Equality Bodies in the prevention of discrimination and promotion of equality,[footnoteRef:205] though where these powers have been deployed they have proved to be “central to the developmental role of Equality Bodies and their contribution to institutional change”.[footnoteRef:206] [203:  See the Race Equality Directive (2000/43/EC), Article 13; the Gender Goods and Services Directive (2004/113/EC), Article 12; the Gender Recast Directive (2006/54/EC), Article 20; and the Gender Self-Employment Directive (2010/41/EU), Article 11.]  [204:  Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), p. 18.]  [205:  European Commission: Directorate-General for Justice and Consumers and Crowley, N., Equality bodies making a difference, Publications Office, 2018, p. 91.]  [206:  Ibid.] 

In 2016, Equinet highlighted that prevention and promotion requires positive duties that should be supported and enforced by States.[footnoteRef:207] Accordingly, in its 2016 Working Paper, Equinet called inter alia for Equality Bodies to be equipped with powers to “promote and support good equality and diversity practice”.[footnoteRef:208]  [207:  Crowley, N., “Making Europe more Equal: A Legal Duty?”, Equinet, 2016, p. 72.]  [208:  Equinet, Developing Standards for Equality Bodies: An Equinet Working Paper, 2016, p. 4. ] 

The ECRI GPR No. 2r established prevention and promotion as one of the core functions of Equality Bodies.[footnoteRef:209] The Recommendation included the development of standards; and the provision of information, advice, guidance and support to “individuals and institutions in the public and private sectors on good practice for promoting and achieving equality and preventing discrimination” as means through which this function could be deployed.[footnoteRef:210] The European Commission Recommendation outlines the provision of “training, information, advice, guidance and support to duty bearers having obligations under the equality Directives, institutions and individuals” as part of Equality Bodies’ prevention and promotion powers.[footnoteRef:211]  [209:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 13.]  [210:  Ibid. ]  [211:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, para. 1.1.2(11).] 

The standard established in Article 5(2) goes beyond the recommendations made by Equinet in its Working Paper. It aligns with – but is arguably clearer and more expansive than – the relevant provisions in the non-binding recommendations issued by both ECRI and the European Commission itself.
[bookmark: _Toc174371323][bookmark: _Toc173649160][bookmark: _Toc180567495][bookmark: _Toc181276073][bookmark: _Toc181276176][bookmark: _Toc181277066]B. Essential elements
Empowered to
Article 5(2) is the first of three Articles which use the formulation “Member States shall ensure that Equality Bodies are empowered to” – the other two being Article 8 (on inquiries) and Article 9 (on opinions and decisions). In the case of Article 5(2), this phrase was added during the negotiation process. In the Commission’s original proposal, the provision began with the words “Member States shall (…) ensure that equality bodies engage in”.[footnoteRef:212] It appears clear that the intention of the amendment was to provide Equality Bodies with an expansive remit to act; to ensure their effective agency and autonomy in deciding when, where and how to take action.  [212:  Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), proposed Article 5, p. 32.] 

Ensuring that Equality Bodies are empowered to act requires that they have the independence, and agency and autonomy to determine and pursue courses of action which they consider necessary to meet the defined objective, as well as a policy and legal framework and remit to do so. It also requires that they have the resources required to implement the activities which they choose. 
Prevent discrimination
Article 5(2) requires that Equality Bodies be empowered to act in pursuit of two ends: (1) the prevention of discrimination and (2) the promotion of equal treatment. All States have obligations under both European Union and UN laws to prevent discrimination, both through refraining from discrimination in law, policy and practice and through enacting and enforcing laws which prohibit discrimination by public and private actors.[footnoteRef:213]  [213:  UN Human Rights Office, Protecting Minority Rights: A Practical Guide to Developing Comprehensive Anti-Discrimination Legislation, 2023, part 1; and, for example, the Race Equality Directive (2000/43/EC), Articles 1 and 2(1).] 

Article 5(2) marks a decisive shift, which not only “clarifies” the preventative role which was previously “apparent but never explicitly specified” but has the effect of establishing Equality Bodies as “public entities, in charge of fostering knowledge and building capacities of public and private entities on matters related to equal treatment, with the goal of preventing (re)occurrences of discrimination”.[footnoteRef:214] [214:  Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), explanation of Article 5, p. 18.] 

Article 5(2) has the purpose and effect of requiring States to equip and empower Equality Bodies to take a role in proactively preventing discrimination. It does not in any way supersede or subsume States’ existing preventative obligations pursuant to the purposes of the Equality Directives and the requirement in Article 20 of the Directives on Standards. 
Promote equal treatment
The second of the stated purposes of the powers provided for under Article 5(2) is the promotion of equal treatment. The prevention of discrimination and the promotion of equal treatment are, in the words of the Commission, “closely related”. Indeed, in the Equality Directives, the principle of equal treatment is defined as meaning “that there shall be no direct or indirect discrimination”. Thus, one reading is that the prevention of discrimination and the promotion of equal treatment are essentially one and the same. The decision of the Directive’s drafters to include both terms clearly indicates that the promotion of equal treatment has a broader meaning in Article 5(2). 
Considered in context, it seems clear that the role of Equality Bodies in promoting equal treatment which is envisaged in Article 5(2) requires a focus on addressing and redressing substantive inequalities, rather than only on preventing discrimination. This reading is reinforced by the fact that Article 5(2) explicitly recognises “promoting positive action” as the first of the actions which Equality Bodies may undertake, pursuant to the objective of promoting equal treatment. 
Activities which may include
Article 5(2) provides an extensive and expansive list of activities which Equality Bodies may undertake in order to both prevent discrimination and promote equality. This list includes: promoting the use of positive action and gender mainstreaming and equality mainstreaming[footnoteRef:215] among State and non-State actors; providing training, advice and support to these actors; engaging in public debate and communicating; and promoting the exchange of good practices.  [215:  The reference in Directive 2024/1500 is specifically to gender mainstreaming while Directive 2024/1499 refers to Equality Mainstreaming. This responds to the legal basis of both Directives, but together with the purpose and required intersectional reading of the article, equality mainstreaming should be understood to also cover gender mainstreaming. ] 

Each of the listed activities, implemented with a clear focus on prevention and promotion, has the potential to have significant impact. It is worth noting the potential of equality mainstreaming approaches in particular: these approaches seek to integrate and centralise equality considerations in all decision-making, with significant potential to change behaviour.[footnoteRef:216] Equally, it is essential that where Equality Bodies undertake these activities, the approach is informed by international best practices.[footnoteRef:217]  [216:  See further, Equinet, Compendium of Good Practices on Equality Mainstreaming: The Use of Equality Duties and Equality Impact Assessments, 2021.]  [217:  See Ibid. On equality mainstreaming and equality impact assessment, see further UN Human Rights Office, Protecting Minority Rights: A Practical Guide to Developing Comprehensive Anti-Discrimination Legislation, 2023, pp. 71-73 and 117-119.] 

Yet the list of activities provided in Article 5(2) is clearly illustrative and non-exhaustive. As noted, Article 5(2) requires States to empower Equality Bodies to take action to prevent discrimination and promote equality. This in turn requires that Equality Bodies have the agency and autonomy and resources to identify patterns of discrimination and inequality and to devise activities to address these. The activities listed in Article 5(2) should be seen as examples and Equality Bodies should be enabled to develop additional and alternative approaches, responding to the challenges which they identify.
Intersectional discrimination
Article 5(2) of the Directives on Standards provides that – in undertaking their preventative and promotional activities – equality bodies “can take into consideration specific situations of disadvantage resulting from intersectional discrimination”. As described further in Chapter II.1.B of this Digest, the term “intersectional discrimination” is defined to include discrimination arising on a combination of grounds recognised as protected by the Equality Directives.[footnoteRef:218] Importantly, while Article 5(2) uses the phrase “can take into consideration”, the duty to ensure that equality bodies are empowered to carry out activities to prevent discrimination and to promote equal treatment rests on the State. In other words, States must ensure that Equality Bodies are empowered to address the harms of intersectional discrimination in their work. This is a minimum standard. Equality Bodies, however, exercise agency and autonomy in deciding the most appropriate course of action in a given context.[footnoteRef:219] Notwithstanding the discretion afforded to Equality Bodies in this area, recitals to the Directives stress the importance that Equality Bodies pay “particular attention to intersectional discrimination” in their work.[footnoteRef:220] This is linked to the achievement of the overarching objectives of the Directives on Standards, which seek to strengthen the application of the principle of equal treatment.[footnoteRef:221]  [218:  Directive 2024/1499, Article 5(2) and recital 16; Directive 2024/1500, Article 5(2) and recital 15.]  [219:  For instance, to address the exclusion of women from a particular field of employment, an Equality Body may decide to promote the adoption of gender-specific positive action measures amongst public and private bodies. ]  [220:  Directive 2024/1499, recital 16; Directive 2024/1500, recital 15.]  [221:  See further, the discussion in Chapter I of this Digest.] 

[bookmark: _Toc174371324][bookmark: _Toc173649161][bookmark: _Toc180567496][bookmark: _Toc181276074][bookmark: _Toc181276177][bookmark: _Toc181277067]C. Key principles
· [bookmark: _Toc174371325][bookmark: _Toc173649162]Effective empowerment: States have a duty to equip, enable and empower Equality Bodies to undertake activities to prevent discrimination and promote equality. Ensuring that Equality Bodies are empowered to act effectively requires that they have the independence and agency and autonomy to determine and pursue courses of action which they consider necessary to address the problems which they identify, and the powers and resources required to implement these actions. 
· Prevention of discrimination and promotion of equality: Equality Bodies must be empowered to decide upon and take active measures to prevent discrimination and promote equality. This necessitates a shift in focus away from approaches which have often been responsive and remedial and towards one which is proactive, pre-emptive, preventative and promotional. Equality Bodies must be enabled to play a role focused on preventing the occurrence and recurrence of discrimination through developing and implementing proactive programs of action. Equality Bodies must be enabled to promote equal treatment, through measures designed with a view to achieving full equality in practice. 
· Activities which are effective: Article 5(2) provides an illustrative list of the kinds of activities which Equality Bodies may undertake in their preventative and promotional role. This list of activities is indicative only. Equality Bodies must have the agency and autonomy to determine and pursue courses of action which they consider appropriate to addressing patterns of discrimination and inequality which they identify. 
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[bookmark: _Hlk177649635]Article 15 requires States to consult with Equality Bodies in the development and implementation of laws, policies, procedures and programmes related to the rights and obligations derived from the Equality Directives. While the four existing Directives that provided for the designation of Equality Bodies established the competence of such Bodies to make “recommendations on any issue relating to (…) discrimination”,[footnoteRef:222] the new provision affords them a much greater and more substantive role in the law- and policy-making process. [222:  See the Race Equality Directive (2000/43/EC), Article 13(2); the Gender Goods and Services Directive (2004/113/EC), Article 12(2)(c); the Gender Recast Directive (2006/54/EC), Article 20(2)(c); and the Gender Self-Employment Directive (2010/41/EU), Article 11(2)(c).] 

Whereas Equality Bodies have always had the competence to make recommendations to government and public bodies, Article 15 imposes a proactive duty on these actors to consult Equality Bodies. Going forward, governments will be subject to a duty to seek the recommendations of Equality Bodies, as an integral part of the legislative and policy-making process. Equally, it should be for the Equality Body – exercising its agency and autonomy and reflecting the resources available to it – to determine whether it needs to examine specific laws, policies and procedures and to consider where it makes recommendations. 
It is clear from the wording of the provision and from the recitals that this consultation is expected to be meaningful in “mainstreaming” equality considerations. Consultation should result in changes to law, policy or practice, where Equality Bodies identify potentially discriminatory impacts or the potential to advance equality. Equality Bodies must have the right to publish their recommendations and request follow-up. 
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As noted, the four existing Directives that provided for the designation of Equality Bodies included the competence of Equality Bodies to make recommendations on “any issue relating to (…) discrimination”.[footnoteRef:223] In practice, a majority of Equality Bodies were endowed with the functions and competences to make recommendations to government and public authorities.[footnoteRef:224] However, they lacked any specific rights or powers to be consulted. [223:  Ibid.]  [224:  European Parliament’s Policy Department for Citizens’ Rights and Constitutional Affairs, Strengthening the Role and Independence of Equality Bodies, 2023, p. 37.] 

Equinet’s 2016 Working Paper suggested that Equality Bodies should have the power “make recommendations to legislators and policy makers in relation to issues of equality and non-discrimination”,[footnoteRef:225] but did not expand on consultation powers. In contrast, the ECRI GPR No. 2r suggested that Equality Bodies should have the competences to “take part in the consultation procedures for new policy, legislation and executive acts” and to make recommendations on (existing) policy, legislation and executive acts.[footnoteRef:226] The European Commission Recommendation added that public authorities should “inform the Equality Bodies of how the recommendations have been taken into account and make this information public”[footnoteRef:227]. Overall, however, the preceding standards focused on the right of Equality Bodies to make recommendations, rather than the duty of public authorities to consult.  [225:  Equinet, Developing Standards for Equality Bodies: An Equinet Working Paper, 2016, p. 6. ]  [226:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 13(j). ]  [227:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, para. 1.1.2(10). ] 
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Shall put in place procedures to ensure
Article 15 begins with a clear and unambiguous requirement: States must establish procedures to ensure that Equality Bodies are consulted in the law and policy making process. The word “procedures” means that States are required to adopt a systematic approach, through which consultation with Equality Bodies becomes an integral part of the decision-making process. In order to meet the requirements of Article 15, the State must ensure that the procedure which it adopts both requires and enables consultation with Equality Bodies during the legislative and policy process. 
Requiring consultation means that any procedure which is adopted should impose a clear consultation duty on those involved in law- and policy-making. The responsibility must be clearly on those undertaking such processes to actively seek the input of Equality Bodies. Consultation should be a clearly demarcated step in the law- and policy-making process, with clear guidance on when, where and how to engage Equality Bodies and clear instructions for sharing information and seeking input. Failure to consult – or to do so adequately – should be followed by sanctions. 
Enabling consultation means that the procedure which is adopted should provide Equality Bodies with the information, time and resources which they require. Ensuring that Equality Bodies have the resources which they require – as envisaged by Article 4 – will be particularly important. In light of the overarching principle of effectiveness, States must ensure that Equality Bodies have the human and technical resources which they require to undertake their consultative role. 
While the procedure adopted by the State must both require and enable consultation, it must not impose an obligation on Equality Bodies to respond and make recommendations on all laws, policies, procedures and programmes. The functional independence, agency and autonomy of Equality Bodies – including in how to use their powers and deploy their resources – means that these Bodies must be free to determine which laws, policies and practices they can and should make recommendations on.
Consult Equality Bodies
The recitals to the Directives note that “Equality bodies cannot fulfil their role as experts in equal treatment nor contribute to equality mainstreaming if they are not consulted in sufficient time during the policymaking process on matters related to rights and obligations”.[footnoteRef:228] This provides important guidance both to the purpose of Article 15 and the content of the duty to consult.  [228:  Directive 2024/1499, recital 42; Directive 2024/1500, recital 41.] 

On the question of purpose, the reference to “equality mainstreaming” is critical: the objective of consultation is to ensure that equality considerations are taken into account as an integral part of the law- and policy-making process. Recommendations received from Equality Bodies through consultation should result in changes to eliminate potential discriminatory impacts and maximise potential positive equality impacts. 
On the content of the duty, as noted, the duty rests on the State to establish suitable procedures, and on law- and policy-makers to ensure that consultation takes place. Such procedures must embed and integrate consultation into the policy-making process. The recital stresses that procedures should ensure consultation “in a timely manner” and should enable Equality Bodies to “make recommendations (…) in time for them to be taken into consideration”. The phrase “in time for them to be taken into consideration” underlines the need for States to adopt a consultation procedure which allows Equality Bodies’ input to have a meaningful impact.
Looking at both the purpose and the content of the consultation obligation set out in the recitals, it is clear that the recommendations of Equality Bodies must be actively considered. Indeed, amendments made to Directives during the negotiation process strengthen the consultation requirement. Whereas – in the Commission’s original proposal – Equality Bodies would have the right to require feedback, in the final version, Equality Bodies have the right to request follow-up on their recommendations, implying a corresponding obligation on duty-bearers to take action in light of the recommendations received.[footnoteRef:229] [229:  See Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), Article 13.] 

Legislation, policy, procedure and programmes
The formulation “legislation, policy, procedure and programmes” is expansive. It clearly envisages that Equality Bodies must be consulted on all aspects of law- and policy-making and the process to adopt, as well as the implementation of, laws, policies and procedures. The term should be read inclusively to incorporate all aspects of law, policy and procedures and programmes: any attempt to exclude aspects of government decision-making on the grounds that they do not fall within the scope would undermine the purposes of, and be inconsistent with, Article 15. The recitals stress that effective consultation is necessary for Equality Bodies to fulfil their function as legal experts. Equality Bodies themselves must, therefore, play a role in determining which matters fall within their respective competence, and those matters falling within the scope of the Equality Directives.[footnoteRef:230]  [230:  See Directive 2024/1499, recital 42; Directive 2024/1500, recital 41.] 

Notably, Article 15 does not appear to restrict the consultation obligation to the development of new laws, programmes or policies. States are required to establish a framework to facilitate effective consultation. Equality Bodies, in turn, are provided with a right to make recommendations in respect of these areas, which may be exercised at their own discretion.[footnoteRef:231] This reading is consistent with the overarching objectives of the Directives, which seek to strengthen application of the principle of equal treatment.[footnoteRef:232] Under the Equality Directives, States have an overarching obligation to refrain from discrimination in law, policy and practice. Article 15 can help facilitate the realisation of this obligation by enabling Equality Bodies – as recognised experts in the field – to make recommendations on the repeal or amendment of existing laws and policies which are discriminatory or to strengthen their effectiveness. [231:  Directives 2024/1499 and 2024/1500, Article 15.]  [232:  See further, the discussion in Chapter I of this Digest. ] 

Related to the rights and obligations
The phrase “related to the rights and obligations” in the Equality Directives is, unfortunately, liable to narrow interpretation – that the obligation to consult is restricted to equality law and policy, rather than being focused on assessing equality impacts throughout the law and policy making process. Such a reading would be incompatible with the intention of the provision as set out in the recitals. This makes clear that the intention of the consultation is to enable Equality Bodies to contribute to "equality mainstreaming", something which requires examination of the potential equality impacts of all laws, policies and practice. Similarly, the use of the phrase "matters related to rights and obligations" makes clear an intention that consultation looks beyond laws and policies dedicated to equality and non-discrimination and considers any law, policy or practice which could impact on these rights.
Again, it must be recalled that the responsibility is on the State to establish a procedure for consultation and on public bodies to follow such procedure. No corresponding obligation is established on Equality Bodies to review and provide recommendations on all laws, policies and practices. The functional independence, agency and autonomy of Equality Bodies means that these Bodies must be free to determine which laws, policies and practices they can and should make recommendations on.
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· Proactive and integrated consultation: The objective of consultation is to ensure that equality considerations are taken into account as an integral part of the law- and policy-making process. States have a duty to establish procedures which require and enable proactive consultation with Equality Bodies. States must establish such procedures, while those involved in law- and policy-making must ensure that they consult during these processes. The onus is on government and public authorities to ensure engagement with Equality Bodies in a timely and appropriate manner while ensuring that they have the resources needed to engage. 
· Agency and autonomy: States have a duty to ensure that public authorities consult Equality Bodies. Equality Bodies have the right to make relevant recommendations and to request follow-up. Equality Bodies have discretion to decide on which law, policy, procedure and practice they make recommendations. Equality Bodies are under no obligation to review and provide recommendations on every law, policy, procedure and practice.
· Meaningful consultation: States have an obligation not only to consult Equality Bodies but to give due regard to their recommendations. Where Equality Bodies make recommendations on how potential discriminatory impacts can be prevented, or how positive equality impacts can be secured, they have a right “to request follow-up regarding such recommendations”. This in turn requires that public authorities give due consideration to how proposed laws, policies, procedures and practices should be adapted.
· All legislation, policy and practice: The duty to consult applies to all aspects of law, policy, procedure and practice and should be interpreted such as to include all aspects of government decision-making and practice, not only those explicitly focused on equality and non-discrimination. The objective is to integrate equality considerations throughout the law- and policy-making process. The duty applies both in respect of the development and implementation of new laws, policies and procedures and in respect of the review of existing laws and policies.
· Adequate information, time and resources: The duty on states to establish procedures to ensure that Equality Bodies are consulted creates an obligation to ensure that Equality Bodies have the information, time and resources which they need to participate in the process, should they decide so. Consultation procedures should provide clear guidance on the information to be provided and the format. States must work with Equality Bodies to understand the time and resources which they need to engage in consultation processes and establish a procedure to do ensure that these requirements are met.
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Article 16 sets down a range of standards in respect of the collection, management and use of equality data. The Article is important because data is central to Equality Bodies’ effectiveness in multiple fields. As the recitals to the Directives set out, compellingly: 


Equality data are crucial for raising awareness, sensitising people, quantifying discrimination, showing trends over time, proving the existence of discrimination, evaluating the implementation of equality legislation, demonstrating the need for positive action and contributing to evidence-based policymaking.[footnoteRef:233] [233:  Directive 2024/1499, recital 43; Directive 2024/1500, recital 42.] 

Good equality data provides the foundations for effective action by Equality Bodies, in particular in respect of their public reporting and awareness-raising activities, as a means to inform preventative and promotional activities implemented under Article 5, and even in litigation matters. Accordingly, it is essential that Article 16 is transposed and applied with a focus on equipping Equality Bodies with the data they need, including by ensuring that they can require the collection of data and use data generated or collected by others.
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Data collection is “crucial” to the work of Equality Bodies, “but remains challenging”.[footnoteRef:234] All Equality Bodies engage in some form of data collection, which assists them in their various mandates, such as publishing reports, making recommendations, and receiving and handling complaints.[footnoteRef:235] However, Equality Bodies’ capabilities for data collection varies across States, which has developed in the context of limited standards and guidance on data collection.  [234:  European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final, section 2.2.2.1, p. 11. ]  [235:  Stocker, R., Urbanikova, M., and Banjac, B., “Collection and Use of Complaints Data by Equality Bodies”, Equinet, 2021, p. 7.] 

Existing standards include the ECRI GPR No. 2r, which suggests that Equality Bodies’ reports and recommendations “be expert and evidence based through the use of research, investigation, [and] documentation”.[footnoteRef:236] The European Commission Recommendation expanded upon this, stating that Equality Bodies should be enabled to “carry out independent surveys regularly”, and “the scope and design of surveys should ensure the gathering of a sufficient amount of sound quantitative and qualitative data on discrimination”.[footnoteRef:237] [236:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 31.]  [237:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, para. 7. ] 
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Collection of data
Article 16(1) requires States to “ensure that” Equality Bodies collect data on their own activities. Accordingly, the duty on the State is not only to require or permit the collection of data, but to actively empower Equality Bodies to do so, including through ensuring adequate resourcing, in line with Article 4, and ensuring agency and autonomy in decision-making around when, where and how data should be collected.
The power to collect data – as with the power to access data collected by others provided in Article 16(3) – must be viewed in light of the stated purposes for data collection. Article 16(1) makes explicit reference to reporting obligations in both Articles 17(b) and 17(c). Whereas Article 17(b) creates a narrow obligation on Equality Bodies to produce an annual report on their own activities, Article 17(c) creates a more expansive power, requiring States to ensure that Equality Bodies produce reports on “the state of equal treatment (…) in the state”. Viewed in this light, Equality Bodies’ powers and abilities to gather data must be sufficiently broad in scope to enable conclusions to be drawn about patterns of discrimination on different grounds, in different sectors and at different times and places.
More broadly, this power and the others in Article 16 must be considered in light of the clear intent set out in the recitals, which elaborate the broad range of purposes for which data should be collected, including “quantifying discrimination”, “evaluating the implementation of equality legislation” and “contributing to evidence-based policymaking”. It is clear that the intention is to equip and enable Equality Bodies to gather data not only for the purposes of reporting and awareness-raising, but also to inform and drive policy.
Conduct of surveys
Article 16(2) reiterates one of the three competencies explicitly provided to Equality Bodies under the four existing Directives: “conducting independent surveys concerning discrimination”. As such, it does not impose a new obligation on the State, nor provide Equality Bodies with new powers. Nevertheless, this provision must be considered as part of Article 16 as a whole: in this context, the power to conduct surveys should be considered as one specific means by which Equality Bodies can generate, collect and access the data which they require to report effectively, and to inform policy making. 
Access to statistics
Article 16(3) requires States to provide Equality Bodies with the power to access and use existing data produced by other public and private entities. The provision makes clear that it is for Equality Bodies themselves to determine the statistical data which they need, requiring that they are able to access data where they “deem such statistics necessary to make an overall assessment of the situation regarding discrimination in the Member State”. While this power is to be exercised “in accordance with national law”  it is potentially expansive, allowing Equality Bodies to requisition the data which they identify is needed both for reporting and to inform decision-making. From the Commission’s original proposal, which expressly listed “public and private entities including public authorities, trade unions, companies, and civil society organisations” it can be gathered that coordination and cooperation with other entities was envisioned.[footnoteRef:238] If Equality Bodies are to be able to use equality data, and carry out their functions effectively, data should be provided in a timely manner and in accessible formats.[footnoteRef:239] [238:  See Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), Article 14(3). On this point, see also Directive 2024/1499, recital 41 and Directive 2024/1500, recital 40, emphasising the cooperation requirement under Article 14.]  [239:  See Directive 2024/1499, recital 43 and Directive 2024/1500, recital 42, noting that “Equality data are crucial for raising awareness, sensitising people, quantifying discrimination, showing trends over time, proving the existence of discrimination, evaluating the implementation of equality legislation, demonstrating the need for positive action and contributing to evidence-based policymaking”.] 

Recommendations on data to be collected
As the recitals to the Directives note, in addition to collecting data on their activities, publishing and using data, “Equality bodies can contribute to the development of equality data (…) for example by organising roundtables gathering all relevant entities”. With this in mind, Article 16(4) provides that States should ensure that Equality Bodies are able to “make recommendations on which data is to be collected” and that they “play a coordination role in the collection of equality data”.[footnoteRef:240]  [240:  Ibid.] 

This provision can be considered as the fourth essential component of Equality Bodies’ powers in respect of data, ensuring that they are able to gather, access and use all data which they consider necessary to assess and understand patterns of discrimination and inequality. Specifically, it must be seen as a complementary power to that provided in paragraph (3), regarding access to data collected by others. Interpreted in light of the requirement that Equality Bodies should be able to access statistics as they “deem necessary”, States must ensure that where Equality Bodies recommend the collection of new data, this recommendation results in action to collect such data. 
Disaggregation of data
Article 16(1) includes a second paragraph, providing that data collected by Equality Bodies should be “disaggregated on the grounds and fields” covered by the Equality Directives and in accordance with indicators developed under Article 18. Disaggregation is essential if equality data are to be useful, and this provision should be seen as a necessary measure to ensure the collection of data which Equality Bodies can use in practice. While paragraph (1) is the only one of the four in Article 16 which make an explicit reference to disaggregation, it is clear that the intention is for this to apply in all cases; this reading is reinforced by the fact that the other provisions in the Article all contribute to the collection of data by Equality Bodies.
Anonymisation and pseudonymisation
The second paragraph of Article 16(1) includes a second necessary safeguard: that equality data be either anonymised or pseudonymised. This provision reflects the importance of ensuring the protection of personal data – a requirement made explicit in Article 21.
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· [bookmark: _Hlk177635939]Collection and requisition of data: Equality Bodies must be empowered to collect data both directly, through surveys, independent research and other means, and indirectly, through commissioning such data from public and private entities. Equality Bodies must have the resources which they need to collect and access the data which they require. Recommendations from Equality Bodies on new data to be collected should result in action to ensure that such data is collected. 
· Data necessary to assess and report on the situation of discrimination: Equality Bodies must be able to access the data they need to accurately assess the situation of discrimination in the country and  produce reports that give a complete and accurate assessment of the state of equal treatment. 
· Data necessary to inform policy: Equality Bodies must be able to access the data they need to inform policy making, including through identifying and documenting patterns of discrimination, making evidence-based recommendations, and requesting follow up in line with the requirements of Article 15.
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Article 17 establishes three requirements in respect of planning and reporting by Equality Bodies. Paragraph (a) requires that Equality Bodies produce and adopt a work plan, while paragraph (b) creates an obligation to produce an annual activity report setting out both activities and financial data. These duties are dealt with in Chapter VII of this Digest, on Implementation.
Paragraph 17(c) establishes an entirely different requirement to that in the other two parts of Article 17(c): that Equality Bodies produce a “state of the nation” style report on discrimination and inequality in their country. As the recitals set out plainly: “[i]n addition to publishing an annual activity report, equality bodies should regularly publish a report including an overall assessment of the situation regarding discrimination falling under their mandate in the Member States, as well as other reports relating to discrimination”.[footnoteRef:241] As such, Art 17(c) creates significant opportunities for Equality Bodies to influence public perceptions, and to play a role in combating stigma, prejudice and stereotypes.  [241:  Directive 2024/1499, recital 45; Directive 2024/1500, recital 44.] 
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The requirement in Article 17(c) builds upon and strengthens the provisions from the four existing Directives, which required that Equality Bodies have the competence to publish “independent reports and [make] recommendations” on any issue relating to discrimination.[footnoteRef:242]  [242:  The Race Equality Directive (2000/43/EC), Article 13(2); the Gender Goods and Services Directive (2004/113/EC), Article 12(2)(c); the Gender Recast Directive (2006/54/EC), Article 20(2)(c); and the Gender Self-Employment Directive (2010/41/EU), Article 11(2)(c).] 

The 2016 Working Paper produced by Equinet recommended a number of related standards, including that Equality Bodies have “general powers” to “commission and conduct research on any issue relevant to their mandate”, “make recommendations to legislators and policy makers”; “communicate with stakeholders and engage in public debate”.[footnoteRef:243]  [243:  Equinet, Developing Standards for Equality Bodies: An Equinet Working Paper, 2016, p. 6.] 

In its 2018 Recommendation, the European Commission provided that States should enable Equality Bodies to publish independent reports that “make possible an overall assessment of the situation regarding discrimination in the Member State for each of the grounds covered”.[footnoteRef:244] Similarly, ECRI’s GPR No. 2r stated that Equality Bodies should “publish annual reports, which should be discussed by parliament or its relevant committees and by government, but which should not be subject to their approval”.[footnoteRef:245] Such reports should facilitate dialogue with government and “should identify the core issues arising with respect to equality, discrimination and intolerance and the recommendations of the equality body”.[footnoteRef:246] [244:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, para. 1.1.2 (9).]  [245:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 35.]  [246:  Ibid., explanatory memorandum, paras. 111-113.] 
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Member States shall ensure
States are required to ensure that Equality Bodies publish reports on the “state of equal treatment and non-discrimination” in the State in question. In order to ensure that Equality Bodies produce such reports, States cannot merely impose a requirement, they must enable them to do so. Enabling Equality Bodies to produce public reports requires that they have the information and resources they require.
Ensuring that Equality Bodies have the information they require implies that they are effectively empowered to collect and access data, as required under Article 16. Equality Bodies must be able not only to collect data on their own activities and to conduct surveys. They must also be able to access statistics related to the rights where they “deem such statistics necessary to make an overall assessment of the situation regarding discrimination in the Member State” and to request that other data is gathered. Equality Bodies will only be able to produce the reports envisaged by Article 17(c) if States ensure their access to relevant data held by public and private actors and ensure that their recommendations on additional data collection are acted upon.
Ensuring that Equality Bodies have the resources they require – as envisaged by Article 4 – is essential, given the potential scale of the task of developing a report on the state of equal treatment. The collection of data marks the start – rather than the end – of the reporting process. Such data must be rigorously analysed by Equality Body staff to generate a full and accurate account of the state of equal treatment within a given jurisdiction, and to ensure that the information is properly contextualised. This is a heavily resource-intensive exercise. In light of the overarching principle of effectiveness, States must ensure that Equality Bodies have the human and technical resources which they consider necessary, and the budget which they require, to produce these reports.
Finally, in line with the principles established under Article 3, States must ensure that Equality Bodies have full agency and autonomy to determine the scope, scale and focus of the reports which they produce, based on their assessment of the patterns of discrimination in the country in question.
Reports on the state of equal treatment and discrimination
The focus of the reports to be published under Article 17(c) is set out clearly in the provision and in the relevant recital.[footnoteRef:247] Equality Bodies must be enabled and empowered to produce reports providing an “overall assessment of the situation regarding discrimination” in their State. It is for Equality Bodies themselves to determine how this assessment is undertaken, taking account of the data they have access to, the resources at their disposal and patterns of discrimination identified through the performance of their functions. The report (or reports) in question should include relevant recommendations. In this way, the reporting requirement is closely linked to the consultation provisions of the Directive.[footnoteRef:248] Additionally, to the extent that reports published pursuant to Article 17(c) make specific recommendations to public authorities, Equality Bodies must be able to request follow-up.[footnoteRef:249]  [247:  Directive 2024/1499, recital 45; Directive 2024/1500, recital 44.]  [248:  In this connection, public reporting may be considered as “one of the procedures” that States are required to adopt to facilitate consultation with Equality Bodies. See Directives 2024/1499 and 2024/1500, Article 15.]  [249:  Ibid., Article 15.] 

One or more reports, at least every four years
Article 17(c) establishes a clear minimum requirement in respect of public reporting: that Equality Bodies should produce at least one report, at least every four years. It imposes no maximum requirement and it is clear that Equality Bodies should be free to produce additional reports or produce reports more frequently, should they so decide. Again, this provision should be read in light of the overarching requirement that Equality Bodies have agency and autonomy to determine and pursue courses of action which they consider necessary to strengthen the principle of equal treatment: it is for Equality Bodies to determine the number and frequency of their reports, as well as to decide upon the scope, scale and focus of these reports. 
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· Equality Bodies empowered to provide an overall assessment of equal treatment: States must both require and empower Equality Bodies to develop and publish reports providing an overall assessment of the state of equal treatment. At a minimum, this requires that Equality Bodies are able to collect, access and request the data they need for their analysis and have the human, technical and financial resources which they require to report effectively.
· Minimum requirements: At minimum, Equality Bodies should be required and enabled to publish reports providing an overall assessment of the state of equal treatment once in every four years. Equality Bodies may choose to produce additional reports, or to report more frequently. Consistent with the principle of agency and autonomy , it is for Equality Bodies to determine the scope, scale and focus of the reports which they produce to provide an overall assessment of the state of equal treatment.
· Reporting with recommendations: Reports produced by Equality Bodies should include recommendations for changes to law, policy and practice on how actual or potential discriminatory impacts may be prevented, or how positive equality impacts can be secured. Equality Bodies should be empowered to request follow up to their recommendations. In keeping with the principle of meaningful engagement, public authorities should give due consideration to such recommendations and to how laws, policies, procedures and practices should be adapted.

[bookmark: _Toc175298477][bookmark: _Toc180567509][bookmark: _Toc181276087][bookmark: _Toc181276190][bookmark: _Toc181276924][bookmark: _Toc181277080][bookmark: _Toc183183700]Access to Justice and Remedy
Under the Equality Directives, Member States are required to establish rules and procedures to promote the enforcement of the anti-discrimination law framework and to guarantee victims right to an effective remedy.[footnoteRef:250] These requirements are reflected in both the Charter of Fundamental Rights and the European Convention on Human Rights, which contain provisions on remedy.[footnoteRef:251] Yet, despite some important developments in the field, the traditional approach of anti-discrimination law (exemplified by the Equality Directives) has been reactive and responsive, placing the burden on a victim of discrimination to step forward and challenge the violation of their rights before the courts.[footnoteRef:252] Research conducted by the Equal Rights Trust and the International Lawyers Assisting Workers Network in 2024,[footnoteRef:253] as well as Equinet research in the area,[footnoteRef:254] demonstrates the limitations of this approach. Factors including inaccessible and complex legal procedures, prohibitive court costs, a lack of legal aid and support, uncertainty about ones’ rights or a lack of knowledge of the governing legal framework, and a fear of victimisation, can each undermine faith in the system and prevent a person from bringing a discrimination claim. [250:  See for example, the Race Equality Directive (2000/43/EC), Articles 7-9.]  [251:  Charter of Fundamental Rights of the European Union, Article 47; Convention for the Protection of Human Rights and Fundamental Freedoms, Article 13. On remedy more broadly, see also, Treaty on European Union, Article 19.]  [252:  Tudisco, V., and Lantschner, E., “Preventing and Reacting to Discrimination through Sanctions and Remedies”, Equinet, 2022, p. 13.]  [253:  Equal Rights Trust and the International Lawyers Assisting Workers Network, A Promise Not Realised: The Right to Non-Discrimination in Work and Employment, 2024. Similar issues have been identified in European Union Member States. See further, Ibid., p. 13.]  [254:  Pompili, M., “Conference Synthesis Report: The other side of the law: Enforcement of anti-discrimination legislation”, Equinet, 2023. ] 

Across Europe, Equality Bodies play an essential function in promoting access to justice for victims of discrimination, although their exact role and responsibilities can differ both within and between jurisdictions.[footnoteRef:255] Equality Bodies can facilitate access to justice in different ways. In a majority of countries, Equality Bodies are responsible for providing information and advice to victims, informing them of their rights and the corresponding obligations of duty-bearers. In some countries, Equality Bodies have been invested with a litigation function, supporting victims to bring legal action or taking cases in their own name (including in the public interest). Equality Bodies can also play a more direct role in resolving complaints, for instance, by offering alternative dispute resolution services, investigating discrimination claims, and issuing recommendations. In a small number of countries, Equality Bodies possess a quasi-judicial function, with the power to issue binding decisions in discrimination cases and offer appropriate forms of relief.[footnoteRef:256] [255:  European Parliament’s Policy Department for Citizens’ Rights and Constitutional Affairs, Strengthening the Role and Independence of Equality Bodies, 2023, pp. 10-11.]  [256:  European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final, pp. 7-10.] 

While the four existing Directives that provide for the designation of Equality Bodies envisage a clear role for such Bodies in facilitating access to justice, they provide little detail, stipulating only that designated institutions should be empowered to provide “independent assistance to victims of discrimination in pursing their complaints” and to act in the defence of rights (in accordance with national law and practice) where a violation of the right to non-discrimination has occurred.[footnoteRef:257] In some countries, these Directives have been interpreted expansively, allowing Equality Bodies to make observations on individual cases and issue relevant recommendations.[footnoteRef:258] But practice in this area has been uneven. Research undertaken by the European Commission in 2021 found that Equality Bodies in less than 10 States had the power to represent a victim in legal proceedings.[footnoteRef:259] Some bodies possessed no litigation competencies, whilst a lack of resources and a fragmentation of powers has led to disparities in the number of cases pursued.[footnoteRef:260] Similar issues were identified regarding the resolution of complaints, where a lack of follow-up to Equality Body recommendations, and limited powers to impose sanctions were found to impede effective redress for victims.[footnoteRef:261] [257:  See for example, the Race Equality Directive (2000/43/EC), Articles 7(2) and 13(2). Member States are required to ensure that “associations, organisations or other legal entities” may “engage, either on behalf or in support of the complainant, with his or her approval, in any judicial and/or administrative procedure provided for the enforcement of obligations” under the Directive. The European Commission  has observed that “States have discretion in setting criteria and conditions for the legal standing of those entities” and in practice, equality bodies in some countries do not possess a litigation function. See Ibid., p. 8.]  [258:  Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), explanation of Article 8, p. 19.]  [259:  European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final, pp. 8-9.]  [260:  Ibid., p. 9.]  [261:  Ibid., p. 10.] 

The Directives on Standards seek to address these shortcomings, giving explicit powers to Equality Bodies to act in support of victims, and to facilitate access to justice. Article 6 provides clarity on the forms of assistance Equality Bodies are required to provide to individuals who believe that their rights have been violated. The same Article establishes the right of Equality Bodies to receive discrimination complaints, whilst Articles 7-9 set out detailed rules covering alternative dispute resolution, the investigation of claims and conducting of inquiries, the issuing of opinions and decisions, and remedy. Article 10 strengthens existing provisions on the defence of rights by setting out the right of Equality Bodies to act in court proceedings and to make submissions to the court. 
Together, the minimum standards established by these Articles seek to overcome fragmentation in States’ legal frameworks, whilst offer powerful tools to Equality Bodies to address discrimination when it occurs, and to promote justice for victims. However, the exact role played by Equality Bodies may differ from State to State. For instance, whilst some powers and responsibilities (such as Equality Bodies’ litigation function) cannot be delegated to any other body, others (such as alternative dispute resolution) may be performed by another institution. In this way, the Directives recognise the diversity of approaches to combatting discrimination in Member States, and the different ways in which Equality Bodies may contribute to improved justice outcomes. 
Broadly, the Directives foresee two potential roles for Equality Bodies.[footnoteRef:262] First, Equality Bodies may provide direct support to victims, including through the provision of information and advice, and by pursuing litigation. Second, Equality Bodies may play a role in resolving discrimination complaints. These functions can pull in different directions and lead to tensions within the equality mandate. This is because the support and litigation function may require an Equality Body to take a side in a case to “ensure adequate support to complainants”.[footnoteRef:263] In contrast, resolving complaints requires impartiality.[footnoteRef:264] In light of this tension, good practice has been identified as ensuring that each of these functions is provided by a different department, by different staff in the Equality Body, or by different bodies, and ensuring that adequate resources are allocated to support the delivery of the whole equality mandate.[footnoteRef:265]  [262:  On the division between the support and litigation function, and the decision-making or complaints-handling function see European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para 10.]  [263:  European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final, section 2.2.1.2., p. 10; European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, explanatory memorandum, para. 45.]  [264:  Ibid.]  [265:  Ibid.] 

Articles 6-10 must be read in light of the broader objectives of the Directives. If Equality Bodies are to be effective, they must be provided with sufficient resources to ensure that all aspects of the equality mandate are fulfilled.[footnoteRef:266] Equality Bodies must be enabled to act with agency and autonomy and decide upon their own institutional structure and modes of practice. Equality Bodies should be able to decide upon the courses of action that are needed to realise the principle of equal treatment and be provided with the powers necessary to carry out  their obligations.[footnoteRef:267] Where other bodies are responsible for delivering aspects of the equality mandate, they must meet the same standards established for Equality Bodies and perform their entrusted tasks up to the standard that the Equality Body would. Any decision regarding delegating bodies needs to be made with the best interest of the rights-holders in mind. Collaboration and coordination between responsible actors is essential.[footnoteRef:268] In this way, the Directives require a holistic and systems-based approach to transposition, which recognises the diversity of practice in Member States and the different roles played by Equality Bodies in strengthening implementation of the right to equal treatment and facilitating access to [image: ]justice.[footnoteRef:269]  [266:  On resourcing, see the discussion in Chapter IV of this Digest.]  [267:  On agency and autonomy, see the discussion in Chapter I of this Digest.]  [268:  See further, Chapter II.2 of this Digest.]  [269:  For instance, where alternative dispute resolution is provided by another body (requiring impartiality), the Equality Body may act in support of a victim. Similarly, where inquiries are conducted by a tribunal, an Equality Body should be able to submit observations to that body. As noted above, the support and complaints-handling functions of Equality Bodies can generate impartiality concerns. These concerns will differ from State to State and can only be addressed with the input of the Equality Body itself. ] 

[bookmark: _Toc175298478][bookmark: _Toc180567510][bookmark: _Toc181276088][bookmark: _Toc181276191][bookmark: _Toc181276925][bookmark: _Toc181277081][bookmark: _Toc183183701]2.1. 	Assistance to victims
Under Article 6(1) of the Directives, “Member States shall ensure that equality bodies are able to provide assistance to victims”. Some of the different forms of assistance are elaborated under Article 6(3) which focuses on the provision of information regarding the legal framework, possible remedies, confidentiality and data protection rules, and the availability of services, including the possibility of obtaining psychological and other forms of support. Unlike the ECRI and European Commission recommendations, the Directives do not combine the advice provision and assistive role of Equality Bodies with the litigation function. Rather, the provision of advice (and where applicable the submission of a complaint under Article 6(2)) is seen as a first step in a process that may lead to one or more of the subsequent forms of action detailed under Articles 7-10.[footnoteRef:270] [270:  Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), explanation of Article 6, p. 18.] 

[bookmark: _Toc175298479][bookmark: _Toc180567511][bookmark: _Toc181276089][bookmark: _Toc181276192][bookmark: _Toc181277082]A. Standard Setting
Discrimination claims are complex, and individuals often require support to understand their rights, and the procedures established under national law to seek remedy and redress. Previous research undertaken by Equinet found that “uncertainty” regarding a victim’s prospects of success in a discrimination case acts as a key barrier to justice.[footnoteRef:271] A lack of knowledge of available forms of support (including financial, technical, and other forms of assistance) may similarly dissuade a person from seeking to enforce their rights.[footnoteRef:272] [271:  Tudisco, V., and Lantschner, E., “Preventing and Reacting to Discrimination through Sanctions and Remedies”, Equinet, 2022, p. 13.]  [272:  Ibid. See more broadly, Equal Rights Trust and the International Lawyers Assisting Workers Network, A Promise Not Realised: The Right to Non-Discrimination in Work and Employment, 2024, pp. 75-114.] 

In this area, Equality Bodies can play an important role. The Race Equality Directive, the Gender Goods and Services Directive, the Gender Recast Directive and the Gender Self-Employment Directive each require Member States to provide Equality Bodies with the competence to offer independent assistance to victims of discrimination.[footnoteRef:273] However, these instruments do not define specific forms of assistance. The ECRI GPR No. 2r and the European Commission Recommendation provide additional guidance to States, observing that assistance should include the provision of “personal support and legal advice”.[footnoteRef:274] Each of the recommendations then goes on to detail broader forms of assistance, which may include participating in alternative dispute resolution processes, supporting or representing victims in legal proceedings, taking legal action in the Equality Body’s own name, and making expert submissions to court (including by acting as amicus curiae).[footnoteRef:275] These wider aspects of support are discussed further in the following sections. [273:  The Race Equality Directive (2000/43/EC), Article 13(2); the Gender Goods and Services Directive (2004/113/EC), Article 12(2)(a); the Gender Recast Directive (2006/54/EC), Article 20(2)(a); and the Gender Self-Employment Directive (2010/41/EU), Article 11(2)(a).]  [274:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 14(a); Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, para. 1.1.2(1).]  [275:  Ibid.] 

Article 6(2) of the Directives on Standards provides that Equality Bodies “shall be able to receive complaints of discrimination”. Complaints-handling is a key responsibility of Equality Bodies in many countries, and the Directives place States under an obligation to ensure that such bodies possess, and are enabled to fulfil, this important function.[footnoteRef:276] The four existing Directives provide little detail on the complaints-handling process, specifying only that Equality Bodies should assist victims “in pursuing their complaints”. The Standards Directives offer clearer guidance in this area, elaborating standards that seek to overcome accessibility barriers that may prevent or deter a victim from seeking to enforce their rights.[footnoteRef:277] [276:  Directives 2024/1499 and 2024/1500, Articles 6(1) and 6(2). See also E European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, explanatory memorandum, para. 84.]  [277:  See further, the discussion of accessibility in Chapter VI.] 

[bookmark: _Toc175298480][bookmark: _Toc180567512][bookmark: _Toc181276090][bookmark: _Toc181276193][bookmark: _Toc181277083]B. Essential Elements
‘Victim’ status
[bookmark: _Hlk175154028]A person does not need to prove that they have experienced discrimination to enjoy the support of Equality Bodies. The recitals to the Directives clarify that “any person can be a victim” and should “benefit from the assistance of equality bodies (…) irrespective of whether discrimination has been established”.[footnoteRef:278] Proactive measures are needed to ensure that individuals are able to access Equality Bodies on an equal basis, with special attention paid to the needs of service users who may experience information barriers for reasons linked to their age, disability, literacy levels, nationality or residency status, socio-economic situation, or other factors.[footnoteRef:279] [278:  See Directive 2024/1500, recital 23 and Directive 2024/1499, recital 24.]  [279:  Ibid., Article 12. See also Directive 2024/1500, recital 37; Directive 2024/1499, recital 38.] 

[bookmark: _Hlk173500997]The term “victims” is defined differently between the two Directives (2024/1499 and 2024/1500), reflecting their different scopes of application.[footnoteRef:280] The latter includes an additional clause, clarifying that a person may be considered a ‘victim’ irrespective of their “socio-economic status, political opinion, age, health, nationality, residence status, language, colour, level of literacy, gender, gender identity, gender expression or sex characteristics”.[footnoteRef:281] This is an important addition, which strengthens the links to intersectionality (discussed in Chapter II) and accessibility (discussed in Chapter VI).[footnoteRef:282] While the Directives do not extend the personal or material scope of existing EU legislation, Member States are bound by the Charter of Fundamental Rights to guarantee non-discrimination in the application of Union law.[footnoteRef:283]  [280:  Under the former, a ‘victim’ includes any person who considers that they have experienced discrimination within the meaning of the Race Equality Directive (2000/43/EC), the Framework Employment Directive (2000/78/EC), the Gender Goods and Services Directive (2004/113/EC), or the Gender Social Security Directive (79/7/EEC).  The latter defines victims in relation to the Gender Recast Directive (2006/54/EC) and the Gender Self-Employment Directive (2010/41/EU).]  [281:  Directive 2024/1500, recital 23.]  [282:  Notably, the list of grounds referenced is more extensive than those referred to in the recitals, other substantive Articles, and grounds expressly listed in the Charter of Fundamental Rights. See Directive 2024/1499, recital 16 and Article 5(2); Directive 2024/1500, recital 15 and Article 5(2). ]  [283:  Charter of Fundamental Rights of the European Union, Article 21.] 

Equality Bodies are important duty-bearers, and a failure to assist victims on discriminatory grounds would clearly conflict with the objects and purposes of the Directives.[footnoteRef:284] In this way Directive 2024/1500 makes explicit what is left implied in Directive 2024/1499. Whereas Equality Bodies retain discretion to identify “cases they decide to pursue in court proceedings”, the obligation to assist victims, through the provision of information and advice, is mandatory.[footnoteRef:285] [284:  As set out in recital 23 to Directive 2024/1500, “Any person can be a victim of discrimination on the basis of sex and should benefit from the assistance of equality bodies”. See also, recital 37 and Article 12. ]  [285:  This is indicated by the phrase “shall provide” in Article 6(3). See Directive 2024/1499, recital 31; Directive 2024/1500, recital 30.] 

Forms of Assistance
[bookmark: _Hlk173501159]Different forms of assistance are listed under Article 6(3), which is closely aligned with the ECRI GPR No. 2r. In the first instance, Equality Bodies should provide victims with advice regarding the applicable legal framework. This advice must be tailored to the individual and “targeted to their specific situation”.[footnoteRef:286] Victims should be provided with information on the availability of Equality Bodies’ services, the different steps in complaints procedures, possible avenues of redress (including the availability of alternative dispute resolution provided by the Equality Body or another service provider); access to adjudicatory mechanisms and the availability of remedies (including the possibility of court action).[footnoteRef:287] Victims should also be provided information on the processing of their personal data, and applicable confidentiality rules.[footnoteRef:288] The Directives recognise the importance of such rules in addressing “one of the causes of underreporting, namely the fear of reprisals”.[footnoteRef:289]  [286:  Ibid., Article 6(3)(a).]  [287:  Directives 2024/1500 and 2024/1499, Article 6(3). See also, European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 14, and explanatory memorandum, paras. 71-73. ]  [288:  Ibid., Article 6(3)(d).]  [289:  Directive 2024/1499, recital 25; Directive 2024/1500, recital 24.] 

Additionally, Equality Bodies are required to inform victims of “the possibility of obtaining psychological or other types of relevant support from other bodies or organisations”.[footnoteRef:290] This is an important addition to the Directives, and one that is retained from the original proposal. As ECRI has observed, victims of discrimination “often need, as a first step, personal and emotional support in order to deal with the discrimination or intolerance they experience”.[footnoteRef:291] In order to discharge the assistance function effectively, Equality Body staff must have the necessary knowledge of the legal framework and skills to deal with victims in a way that is appropriate, sensitive and safe. These principles are reflected at different points of the Directives and are central to achieving their overarching objectives, outlined in Chapter I. [290:  Ibid., Article 6(3)(e).]  [291:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, explanatory memorandum, para. 72.] 

[bookmark: _Hlk175140972]Assistance and complaints
Equality Bodies are often responsible for handling discrimination complaints. The term ‘complaint’ is not defined in the Directives, although one of the key functions of an Equality Body is to provide information on available redress mechanisms, thereby assisting victims to make an informed decision on the best course of action.[footnoteRef:292] In appropriate circumstances, Equality Bodies may continue to provide advice and other forms of assistance to victims, following the initial handling of their complaint.[footnoteRef:293] In this way, the complaints-handling and assistance functions, whilst related, should be viewed separately, with assistance representing part of a broader obligation.[footnoteRef:294] [292:  Directives 2024/1499 and 2024/1500, Article 6(3)(a) and (c). ]  [293:  For example, when other “competent entities” have been entrusted to undertake inquiries, oversee alternative dispute resolution, or where a person decides to initiate legal proceedings. See further, the discussion in the final section of this Chapter.]  [294:  As noted in the final section of this Chapter, victim assistance can raise impartiality concerns where an Equality Body is responsible for resolving complaints. The exact nature of advice and other forms of assistance provided by Equality Bodies after the initial handling of a complaint will therefore differ from State to State. ] 

Handling discrimination complaints 
The Commission’s original proposal explained that the receipt of a complaint will often serve as a first step in a process that is followed by one or more further actions, including alternative dispute resolution, inquiries, the delivery of a decision or opinion, or litigation.[footnoteRef:295] Different units or staff within an Equality Body may provide the complaints-handling and advisory functions, depending on systems established at the national level and the different aspects of the equality mandate exercised by the Equality Body.[footnoteRef:296]  [295:  Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), explanation of Article 6, p. 18.]  [296:  On the need for such rules, see the discussion of impartiality at the end of this Chapter.] 

[bookmark: _Hlk175154928]The Commission’s original proposal for a directive would have required Equality Bodies to conduct a “preliminary assessment” of complaints received. Equinet expressed concern that such a requirement could place a “substantial extra burden on Equality Bodies” undercutting their “procedural autonomy and effectiveness”, whilst compromising their ability to serve as a “low threshold and quick complaint handling public institution”.[footnoteRef:297] No equivalent provision can be found in the Directives on Standards, which reinforce the importance of agency and autonomy in decision-making, and the need for Equality Bodies to determine their own internal structure, processes and use of resources.[footnoteRef:298] These principles must inform the understanding of Article 6 as requiring Equality Bodies to put in place clear procedures for the handling of complaints, which should be adapted to local contexts, reflecting the different roles an Equality Body may play in respect of a discrimination complaint.[footnoteRef:299] [297:  Kádár, T., “Position Paper: Moving forward the European Commission’s proposals for Directives strengthening Equality Bodies”, Equinet, 2023, p. 13.]  [298:  See further the discussion in Chapter I.]  [299:  Different avenues of redress may exist within a State, and the Equality Body may play a different role in respect of each, requiring a differentiated procedure. See further, European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 14, and explanatory memorandum, paras. 76.] 

Procedural rules and data collection
If Equality Bodies believe that there are grounds for pursuing a complaint, or if they plan to close a complaint, they must inform the complainant “within a reasonable time”.[footnoteRef:300] States are responsible for setting out the process and procedure for informing complainants, which should be decided in agreement with the Equality Body and include clear information on timeframes.[footnoteRef:301] This process should also consider “procedural safeguards against repetitive or abusive complaints” which can have the effect of depleting the available resources and hindering the ability of Equality Bodies’ to support victims.[footnoteRef:302] In establishing rules on the complaints-handling process, Equality Bodies and States must consider the broader requirements of the Directives. In particular, discrimination complaints offer an essential source of data on the prevalence of discrimination within a given jurisdiction. Information collected can also improve “the process of providing assistance to victims”.[footnoteRef:303]  [300:  Directives 2024/1499 and 2024/1500, Article 6(4).]  [301:  See further, the discussion of the consultation requirements of Article 15 in Chapter VI.1.]  [302:  Directive 2024/1499, recital 24; Directive 2024/1500, recital 23.]  [303:  Ujházyová, M., Banjac, B., Papadopoulou, A., Patalen, N., and Stroligo-Urankar, N., “Minimal Guidelines on Improving Complaints Data Collection by Equality Bodies: An Equinet Handbook”, Equinet, 2023, pp. 9-10. On data collection, see the discussion in Chapter V.1.4. As the Equinet report notes, such data will also feed into monitoring reports required by Article 18 of the Directives. The collection of any personal data must meet the requirements of Article 21. On this point, see further, Equinet (above), pp. 12-15.] 

[bookmark: _Toc175298481][bookmark: _Toc180567513][bookmark: _Toc181276091][bookmark: _Toc181276194][bookmark: _Toc181277084]C. Key Principles
· [bookmark: _Toc175298482][bookmark: _Hlk175211023]Identify and remove barriers to assistance: When transposing the Directives, states should take a unified approach to understanding the term ‘victim’ as described in article 6.  No person should be prevented from accessing assistance for reasons related to their socio-economic status, political opinion, age, health, nationality, residence status, language, colour, level of literacy, gender, gender identity, gender expression, sex characteristics or any other status. This requires an intersectional, adaptive and responsive approach. Equality body staff must be sensitive to the needs and experiences of service users. 
· Individualised advice and information: The duty of Equality Bodies to provide information and advice to victims of discrimination aims to overcome a key barrier to justice. Victims must be informed of the availability of services, the legal framework, remedies, confidentiality and data protection rules, and relevant processes and procedures, alongside the possibility of obtaining psychological and other forms of support. All information should be individualised and tailored to a person’s situation. 
· Establish transparent rules and procedures: States and Equality Bodies must ensure that clear rules and procedures are established regarding the handling of complaints. These procedures may include procedural safeguards against “repetitive or abusive complaints” which can deplete the resources of Equality Bodies. Victims of discrimination should be informed of relevant procedures and be provided with information on possible avenues of redress, and the timeframe for the review of their complaint.
· Collect equality data: In accordance with the Directives’ broader rules on data-collection, Equality Bodies should collect information on complaints to monitor the situation of discrimination within the country. This information is essential to addressing discrimination, and improving the quality of services provided.
[image: ]
[bookmark: _Toc180567514][bookmark: _Toc181276092][bookmark: _Toc181276195][bookmark: _Toc181276926][bookmark: _Toc181277085][bookmark: _Toc183183702]2.2. 	Alternative Dispute Resolution
Article 7 of the Directives provides that Equality Bodies should have the power to offer parties to a discrimination complaint "the possibility of seeking an alternative resolution”. Different models of alternative dispute resolution (ADR) exist in Member States, and the Directives recognise this diversity. Rather than prescribing a specific process, the Directives specify some of the different forms ADR can take – including mediation or conciliation – whilst leaving the arrangements to States, subject to their national law and practice.[footnoteRef:304] [304:  Directives 2024/1499 and 2024/1500, Article 7.] 

[bookmark: _Toc175298483][bookmark: _Toc180567515][bookmark: _Toc181276093][bookmark: _Toc181276196][bookmark: _Toc181277086]A. Standard Setting
The Equality Directives do not establish a concrete procedure for Equality Bodies to provide ADR in the context of providing assistance to victims. However, the importance of the availability of ADR has been highlighted by ECRI, which has noted that “conciliation can be a quick and consensual process to put an end to discrimination or intolerance” and is “particularly advantageous where discrimination or intolerance has occurred in an ongoing relationship”.[footnoteRef:305] Despite this importance, the availability of ADR provided by Equality Bodies has differed across Member States. [305:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, explanatory memorandum, para. 74.] 

Equinet’s 2016 Working Paper stated that the general powers of Equality Bodies should include the ability to “mediate between the parties in cases of discrimination, as appropriate and agreed”.[footnoteRef:306] Expanding on this, the ECRI GPR No. 2r lists within the support and litigation function of Equality Bodies the competence to “have recourse to conciliation procedures when appropriate”.[footnoteRef:307] Finally, the European Commission Recommendation includes mediation and conciliation in the functions of Equality Bodies when providing independent assistance.[footnoteRef:308] [306:  Equinet, Developing Standards for Equality Bodies: An Equinet Working Paper, 2016, p. 7. ]  [307:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 14(b). ]  [308:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, para. 1.1.2(1). ] 

[bookmark: _Toc175298484][bookmark: _Toc180567516][bookmark: _Toc181276094][bookmark: _Toc181276197][bookmark: _Toc181277087]B. Essential Elements
‘Competent entities’
Under the Directives, Equality Bodies may assume direct responsibility for ADR or may delegate responsibility for the process to "another competent entity”. The term “competent” is key, and is further clarified by the recitals, which stress the importance of ensuring that “the person or persons in charge of the resolution process” be “independent, impartial and possess the necessary expertise” as well as the required resources to do so effectively. As described further below, discrimination claims are complex and raise unique procedural and evidentiary requirements. Discrimination can occur in different ways, on a range of grounds, in different areas of life. Any “competent entity” would need to possess sufficiently expert knowledge of these frameworks to meet the requirements of Article 7. They would also need to meet the same standards of independence under Article 3 and be provided with sufficient resources to ensure their continued operation on a “durable basis”.[footnoteRef:309] In Member States that do not currently provide for alternative dispute resolution, Equality Bodies may be well placed to assume this function, both on account of their understanding of the anti-discrimination law framework and pre-existing independence and resourcing requirements.  [309:  Directive 2024/1499, recital 26; Directive 2024/1500, recital 25. On resources, see Chapter IV.] 

Forms of Support
Recitals to the Directives clarify that the purpose of ADR is to provide parties to a discrimination complaint with a "quick, affordable, out-of-court resolution” of their dispute.[footnoteRef:310] This objective is necessarily defeated if one party to a dispute (such as an employer) is able to leverage their comparatively greater resources and power to exert pressure on a victim. In this regard, the recitals stress the important role of social partners, such as trade unions, in providing advice and assistance to those engaged in ADR processes.[footnoteRef:311] Where the ADR function is delegated to another entity, Equality Bodies may also play an important role in providing support to victims. The Directives state that Equality Bodies should have the power to “formulate observations” to the institution responsible for ADR.[footnoteRef:312] While this phrase is not further elaborated, similar language is used in the recitals, to describe Equality Bodies’ powers to make “expert submissions” to the courts.[footnoteRef:313] Clear procedures must be established setting out the modalities of alternative dispute resolution and Equality Bodies must be consulted as part of this process. [310:  Directive 2024/1499, recital 26; Directive 2024/1500, recital 25.]  [311:  Ibid.]  [312:  Directives 2024/1499 and 2024/1500, Article 7.]  [313:  See Directive 2024/1499, recital 32; and Directives 2024/1500, recital 31.] 

Guaranteed court access
Rules regarding ADR should be established "in accordance with national law and practice”. This position is, however, qualified. As Article 7 makes plain, "the absence of a resolution shall not preclude the parties [to a dispute] from exercising their right to act in court proceedings". By extension, this requirement also applies to Equality Bodies, that could choose to exercise one or more of the litigation powers detailed under Article 10. To protect the rights of victims to initiate court action “Member States shall ensure that there is a sufficient limitation period to guarantee that the parties to a dispute have access to court, for example by suspending the limitation period while the parties engage in an alternative dispute resolution process”.[footnoteRef:314] The standard established by the Directives is of guaranteed court access. Such access must not be inhibited, either by States’ rules of civil and administrative procedure, or by the provisions of an employment or service contract. The Directives do not specify the form that ADR should take, but whilst the modalities of ADR are left to States, the term “offer” indicates that the process should be made optional, rather than mandatory.[footnoteRef:315] [314:  Ibid., Article 7.]  [315:  While the original proposal indicated that ADR should be made “subject to the agreement of the parties”, this language was removed from the text. Instead, the recitals merely note that ADR is more likely to be successful, when it is agreed upon. See Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), 2022, Article 7.] 
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· Entrust competent bodies: States must ensure that bodies providing ADR are able to act impartially and are provided with the resources needed to guarantee the quality of their services. Where this function is delegated, such service providers must meet the same standards established for Equality Bodies under the Directives. At minimum they must be independent, established on a durable basis and possess sufficiently expert knowledge of the anti-discrimination law framework. 
· Facilitate the quick and low-cost resolution of disputes: ADR aims to remove barriers to justice. To overcome power and resource asymmetries that often exist in discrimination cases, states should ensure that civil society and other social partners are able to provide advice and assistance to victims. Where ADR services are delegated to another competent entity, Equality Bodies should also be empowered to assist victims, in either a direct or indirect capacity.
· Ensure effective access to the courts: The possibility of ADR must not preclude a person from exercising their rights under the existing Equality Directives to initiate legal proceedings. States should respect the agency and autonomy of victims to decide upon the most appropriate course of action and ensure that their national procedural rules - such as those setting a limitation period on claims - do not prevent a person from achieving redress through formal justice mechanisms. 
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Article 8 of the Directives requires Member States to "ensure that Equality Bodies are empowered to conduct an inquiry into whether a breach of the principle of equal treatment” has occurred.[footnoteRef:316] The term inquiry is not defined in the Directives but appears to cover two sets of circumstances. Firstly, inquiries are linked to the powers of Equality Bodies to issue opinions and (where relevant) decisions on complaints of discrimination.[footnoteRef:317] Second, inquiries may be conducted on an Equality Bodies own motion, to investigate potential violations of the right to equal treatment. Article 8 establishes the right of Equality Bodies to access information and documents. The importance of information in discrimination cases is reflected in the Equality Directives’ provisions governing the burden of proof. However, these Directives did not establish an independent right of access for Equality Bodies. In this respect, the Standards Directives break new ground, adding an important tool to Equality Bodies’ arsenal.  [316:  Directives 2024/1499 and 2024/1500, Article 8(1).]  [317:  Indeed, in the Commission’s original proposal, provisions on inquiries were subsumed within an Article covering “opinions and decisions” (now Article 9).] 
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The competence of Equality Bodies to conduct investigations and inquiry was not present in the Equality Directives. Nevertheless, these powers have been conferred upon many Equality Bodies and have been linked to the general promotion and prevention and decision-making competences of such bodies.[footnoteRef:318] In its 2016 Working Paper, Equinet proposed that the powers of Equality Bodies should include conducting general investigations and inquiries on inequality.[footnoteRef:319] Similarly, the ECRI GPR No. 2r recommended that Equality Bodies should “have powers to obtain evidence and information”.[footnoteRef:320] The competence of Equality Bodies to conduct inquiries on their own initiative was also recommended by ECRI. These recommendations formed part of their own chapter in the Recommendation, to underscore their importance.[footnoteRef:321] In 2021, The European Commission reported that in two thirds of Member States, Equality Bodies had the power to carry out ex officio, or suo moto, investigations.[footnoteRef:322] [318:  European Commission: Directorate-General for Justice and Consumers and Crowley, N., Equality bodies making a difference, Publications Office, 2018, p. 47. ]  [319:  Equinet, Developing Standards for Equality Bodies: An Equinet Working Paper, 2016, p. 6.]  [320:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 21.]  [321:  Ibid. ]  [322:  European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final, section 2.2.1.2., p. 9. ] 
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 Effective access to information and documents
The scope of Equality Bodies' fact-finding and investigatory powers are detailed under Article 8(2). Accordingly, States must establish a framework that provides "equality bodies with effective rights to access information and documents”. This provision is largely aligned with the Commission’s original proposal, although the final text makes clearer the distinction between information and documents, both of which Equality Bodies are entitled to receive as part of their investigations. While the Commission’s original proposal suggested that Member States “may” establish a legal requirement of access, in the final version, this language was removed. Instead, the Directives concentrate on “effectiveness” which is the central interpretive principle underpinning Article 8. 
To ensure compliance with the principle of effective access, Equality Bodies should be provided with new powers (where not already established), for instance, to compel the production of documents, to undertake inspections and conduct interviews.[footnoteRef:323] Article 8 establishes a right for Equality Bodies, implying the existence of a corresponding obligation for duty-bearers. Effective access may also require cooperation with “relevant public bodies”, such as labour and education inspectorates.[footnoteRef:324] The Directives require States to put in place the framework to facilitate such cooperation, but do not specify how it should be achieved. Given the uniqueness of each actor involved it may be advisable to establish bilateral cooperation agreements with relevant institutions. The Directives do not define the term public bodies. However, it would encompass courts and tribunals who can help ensure effective access by issuing enforceable orders where a person declines to provide information or requested documents.[footnoteRef:325]  [323:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 21.]  [324:  Directive 2024/1499, Article 8(2) and recital 28; Directive 2024/1500, Article 8(2) and recital 27.]  [325:  See, for example, European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 21.] 

‘Competent’ bodies
Article 8(3) of the Directives provides that "Member States may also entrust another competent body, in accordance with national law and practice, with the powers referred to" above. This was a new addition to the Directives, not included in the Commission’s original proposal. Since the adoption of the Equality Directives, States have put in place different mechanisms for the investigation of discrimination complaints. The amendments respect this diversity, while clarifying that actors entrusted to undertake inquiries must possess the required competency. Wherever other entities are entrusted to exercise this dimension of the equality mandate, they must meet the same minimum standards of expertise, independence, resourcing and impartiality established by the Directive.[footnoteRef:326]Where another body (such as a labour inspectorate) is entrusted with part of the mandate regarding investigations, it is essential to keep in mind that investigations need to be performed covering the whole mandate (grounds and fields) covered by the Equality Directives. At the conclusion of the inquiry process, the Equality Body should be updated on the outcome (upon their own request).[footnoteRef:327] [326:  See the discussion in Chapters I - IV of this Digest. ]  [327:  Directives 2024/1499 and 2024/1500, Article 8(3).] 

In addition to the powers of Equality Bodies
There is a possible ambiguity in Article 8. The inclusion of the word “also” suggests that where another competent body (such as a tribunal or ombuds) is entrusted with an inquiry and fact-finding mandate, its powers should be exercised ‘in addition to’ those possessed by an Equality Body, rather than ‘instead of’’. This view is supported by the plain language of Article 7, which makes clear that informal dispute resolution may be “led by the equality body itself or by another competent entity” (emphasis added). The recitals to the Directives also support this reading. For instance, they specify that where another entity is empowered to undertake inquiries, they are required to update the Equality Body on the results “to avoid a duplication of processes”.[footnoteRef:328] They further provide that an Equality Body should be able to undertake an inquiry wherever it suspects “a possible violation of the principle of equal treatment”.[footnoteRef:329]  [328:  Directive 2024/1499, recital 28; Directive 2024/1500, recital 27.]  [329:  Directive 2024/1499, recital 27; Directive 2024/1500, recital 26.] 

Suo moto investigations
In the Commission’s original proposal, the decision-making and fact-finding powers of Equality Bodies were combined under a single article on ‘opinions and decisions’. In the revised text, a new article on inquiries was introduced, drawing a sharper distinction between the two. Importantly, recitals to the Directives clarify that Equality Bodies should be able to conduct inquiries “on their own initiative ”. In this way, the Directives affirm that the powers of Equality Bodies to investigate potential violations of the right to equal treatment extend beyond the receiving and processing of individual complaints. ECRI has stressed the importance of suo moto (on its own motion) powers to conduct inquiries and gather information “to establish, expose, and address the, sometimes invisible, norms and processes within institutions that end up disadvantaging particular groups”. According to the Commission, “these inquiry activities are important in uncovering and establishing the evidence of discrimination or intolerance that ultimately enables these experiences to be redressed”.[footnoteRef:330]  [330:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, explanatory memorandum, para. 53.] 

[bookmark: _Toc175298489][bookmark: _Toc180567521][bookmark: _Toc181276099][bookmark: _Toc181276202][bookmark: _Toc181277092]C. Key Principles
· Ensure effective access to information: In order to effectively perform their inquiry power, Equality Bodies have the right to access information and documents. This right should not be impeded, including where similar competencies are established for other entities. Mechanisms must be put in place to promote effective cooperation between Equality Bodies and other public institutions, including the courts, who can support the investigatory function by issuing relevant legal orders. 
· Entrust competent bodies: Where the inquiry function is entrusted to another entity, that entity must meet the same standards of independence, expertise, and impartiality required of an Equality Body, and be provided with the resources needed to effectively deliver the equality mandate. Such bodies should collaborate with and inform Equality Bodies of the process and outcome of the investigations. 
· Retained competence: The powers accorded to Equality Bodies under Article 8 exist in addition to powers granted to any other body, such as competent entities designated under Article 8(3). Equality Bodies’ must be provided – and retain – the right to investigate possible violations of equal treatment legislation on their own motion, including in the absence of a complaint.
· Procedural safeguards: The new powers accorded to Equality Bodies to receive information and documents and conduct inquiries must be exercised subject to appropriate procedural safeguards, described below. In particular, hearings must ensure that “the rights of defence of natural and legal persons involved are protected.” Inter alia, this requires that provisions on the burden of proof are applied by designated bodies and that the broader requirements of EU law (for instance, on equality of arms) are upheld. Importantly, the Directives do not impose any limitation on the use of information collected by Equality Bodies through their investigatory and fact-finding powers in judicial proceedings.
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The Standards Directives assert a strong role for Equality Bodies in addressing discrimination complaints. Article 9 establishes the power of Equality Bodies to issue opinions or decisions in discrimination cases. While States possess discretion in determining whether such observations are of a binding or non-binding nature, they are required to adopt specific procedural mechanisms to ensure appropriate follow-up and implementation. Importantly, the Directives include new standards on the remedial powers of Equality Bodies, and their preventative obligations. In these ways, the Directives seek to establish a stronger, more unified, framework for addressing discrimination in Europe, and promoting implementation of the right to equal treatment.
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The four existing Directives that provide for the designation of Equality Bodies, establish the competence of such Bodies to issue recommendations. In some States this was interpreted as a power to make observations on individual complaints of discrimination.[footnoteRef:331] In others, Equality Bodies have been invested with a quasi-judicial function.[footnoteRef:332] However, practice in this area has been uneven, and whilst many Equality Bodies do now possess an opinion or decision-making competence, there are disparities in the ways in which these powers have been framed and deployed, limiting the effectiveness of Equality Bodies in promoting access to justice for victims.[footnoteRef:333] [331:  Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), explanation of Article 8, p. 19.]  [332:  European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final, pp. 9-10.]  [333:  Ibid., pp. 9-10.] 

In the ECRI GPR No. 2r, it was suggested that Equality Bodies with a decision-making function should be able to receive and examine both individual and collective complaints of discrimination and impose effective, proportionate and dissuasive sanctions.[footnoteRef:334] Moreover, they should be able to require specific action “to put an end to discrimination, achieve full equality, and avert future discrimination”.[footnoteRef:335] Where Equality Bodies are not provided with a binding decision-making function, the Recommendation suggested that Equality Bodies should be able to issue non-binding recommendations and publish these recommendations as appropriate.[footnoteRef:336]  [334:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 17.]  [335:  Ibid.]  [336:  Ibid., paras. 17-18. ] 

The European Commission Recommendation largely reiterates these points but stops short of recommending that Member States authorise Equality Bodies to issue legally binding decisions. Rather, it suggests that where Equality Bodies fulfil this function, they should have the capacity to issue “adequate, effective and proportionate sanctions”.[footnoteRef:337] Both the ECRI and European Commission Recommendations emphasise that parties to a dispute should be able to appeal to a court against the decision of an Equality Body, where it makes binding decisions.[footnoteRef:338] [337:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, para. 1.1.2.]  [338:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 19; Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, para. 1.1.2(6). ] 

Despite these recommendations, the remedial powers of Equality Bodies across Europe remain weak. Of the relatively small number that possess a decision-making function, some do not have the power to impose sanctions, following a finding of discrimination.[footnoteRef:339] In others, sanctions do not meet the standard of “dissuasiveness” required by the Equality Directives.[footnoteRef:340] As the European Network of Legal Experts in Gender Equality and Non-Discrimination has observed, this situation negatively impacts Equality Bodies’ ability “to make an impact through enforcement of the equal treatment legislation”.[footnoteRef:341] Indeed, only around 10% of respondents to the European Commission’s public consultation in 2022 agreed that their national Equality Bodies issue adequate sanctions that are effectively enforced.[footnoteRef:342] A recent Equinet report made similar findings: [339:  European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final, pp. 9-10.]  [340:  Ibid., pp. 9-10.]  [341:  European Commission: Directorate-General for Justice and Consumers and Crowley, N., Equality bodies making a difference, Publications Office, 2018, p. 110. ]  [342:  European Commission Directorate-General Justice and Consumers, Binding standards for Equality Bodies: Factual summary report - Open Public Consultation, 2022, p. 7. ] 

Equality Bodies endowed with binding decision-making powers do not always have the power to issue sanctions, therefore requiring other institutions to be involved. Lack of resources may limit Equality Bodies’ capacity to follow up on the implementation of their decisions, even if they are legally binding. Moreover, more powers effectively used by Equality Bodies, especially if decisions are targeting the executive, the public administration or political figures, may also entail more pressure by political authorities, therefore making standards and, with that, ensuring the independence of Equality Bodies essential.[footnoteRef:343] [343:  Tudisco, V., and Lantschner, E., “Preventing and Reacting to Discrimination through Sanctions and Remedies”, Equinet, 2022, p. 32.] 

[bookmark: _Toc175298492]Similar issues can arise in respect of Equality Bodies that have the power to issue non-binding opinions. Whilst the ECRI GPR No. 2r notes the potential of such powers, which “can have a considerable impact, even if they are not binding”, a lack of mechanisms for feedback can limit their effectiveness.[footnoteRef:344] The Directives address these challenges in different ways: first, by requiring the adoption of clear procedural mechanisms for case follow up and feedback; second, by reinforcing the remedial role of Equality Bodies; third by expressly connecting the opinion and decision-making powers of Equality Bodies to the duty to prevent discrimination, and fourth by promoting accountability and impact.[footnoteRef:345] [344:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, explanatory memorandum, para. 84.]  [345:  This final component is discretely linked to the duty to publish summaries of decisions, under Article 9(3).] 
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Delivering opinions and decisions
Following the procedures detailed in the preceding sections, Article 9(1) of the Directives requires States to empower Equality Bodies to "provide and document their assessment of the case”. Under this Article, Equality Bodies must be empowered to establish the material facts and provide a "reasoned conclusion on the existence of discrimination”. 
The assessment can take one of two forms, either (binding) decisions or (non-binding) opinions. Equality Bodies play diverse roles in Member States, and not all are granted a strict enforcement power. The Commission’s original proposal recognises this diversity, stressing that some recommendations – including a requirement that Equality Bodies possess binding decision-making powers – were not put forward out of “respect” for “the procedural autonomy of Member States”.[footnoteRef:346] The proposal also clarifies the distinction between recommendations and opinions, the latter of which relates specifically the “competence of equality bodies to issue conclusions in individual cases”.[footnoteRef:347]  [346:  Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), p. 8, footnote 35.]  [347:  Ibid., explanation of Article 8, p. 19.] 

Slightly different procedures are established depending on the nature of Equality Bodies’ powers. Where such bodies are enabled to make binding decisions, States are required to establish “appropriate mechanisms” for their effective enforcement. Equality Bodies must be afforded the right to participate in enforcement proceedings and be empowered to secure information on the implementation of their decisions.[footnoteRef:348] Where Equality Bodies issue non-binding opinions, specific mechanisms must be put in place to ensure they are actively considered and followed up, including through the introduction of specific “feedback obligations”.[footnoteRef:349] Article 9 concludes by further strengthening the links between the decision-making and promotion and prevention aspects of the mandate, requiring Equality Bodies to publish a summary of the decisions or opinions “which they consider to be of particular relevance”.[footnoteRef:350] [348:  Directives 2024/1499 and 2024/1500, Article 10(4).]  [349:  Directives 2024/1499 and 2024/1500, Article 9(2).]  [350:  Ibid., Article 9(3).] 

Remedying discrimination
Perhaps the biggest contribution made by Article 9 concerns remedy. Under the Equality Directives, Member States are required to establish appropriate avenues for the enforcement of the right to non-discrimination. This, in turn, requires remedy in the event of violations. Consistent with the principle of procedural autonomy, the Equality Directives provide a degree of flexibility in this area. The Race Equality Directive, for example, simply provides that States are required to "lay down” rules on sanctions, without detailing specific measures.[footnoteRef:351] While sanctions may include compensation, compensation per se will not constitute an effective remedy, when it fails to recognise the harm experienced by the victim.[footnoteRef:352]  [351:  Race Equality Directive (2000/43/EC), Article 15.]  [352:  Court of Justice of the European Union, Diskrimineringsombudsmannen v Braathens Regional Aviation AB, Case C-30/19, 2021, paras. 44-49. ] 

To meet the requirements of the existing Directives, sanctions must be “effective, proportionate and dissuasive”.[footnoteRef:353] The Directives on Standards build out from these requirements in important ways. In particular, they specify that – “where appropriate” – binding decisions and non-binding opinions should include “specific measures to remedy any breach of the principle of equal treatment found and to prevent further occurrences”.[footnoteRef:354] The term “appropriate” in this section must be read as relating to the sanctions themselves: in some cases, recognition of the harm experienced by a victim may constitute an appropriate remedy.[footnoteRef:355] Other remedies that are appropriate in a given case will vary depending on the circumstances but may include sanction, compensation and restitution.[footnoteRef:356] In many cases, a combination of measures will be required to ensure justice to victims.[footnoteRef:357] [353:  Ibid; Directive 2000/43/EC, Article 15.]  [354:  Directives 2024/1499 and 2024/1500, Article 9(2).]  [355:  Court of Justice of the European Union, Diskrimineringsombudsmannen v Braathens Regional Aviation AB, Case C-30/19, 2021, paras. 44-49.]  [356:  See further, UN Human Rights Office, Protecting Minority Rights: A Practical Guide to Developing Comprehensive Anti-Discrimination Legislation, 2023, pp. 75-84.]  [357:  See further, Tudisco, V., and Lantschner, E., “Preventing and Reacting to Discrimination through Sanctions and Remedies”, Equinet, 2022, p. 67.] 

Forward-looking, institutional and societal remedies
Beyond redressing harm in an individual case, Article 9 envisages the application of a broader set of measures, designed to prevent discrimination from reoccurring. In this way, the Standards Directives move beyond a reactive approach to addressing discrimination, towards a proactive and preventative model of rights protection. Such measures might include a requirement that a person or body undertakes training; develops a code of practice; adopts an anti-discrimination policy or strategy; undertakes equality impact assessment; makes adjustments or modifications to existing policies, programmes, services or the environment; engages with civil society and labour organisations; refrains from a given activity; or removes harmful online content.[footnoteRef:358] Whilst States have some discretion in this area, to be effective, such measures must be institutionally and societally focused – aimed at addressed ingrained and structural inequalities, rather than individually centred ones.[footnoteRef:359] Under Article 9(3), Equality Bodies are required to publish “a summary of those of their opinions and decisions which they consider to be of particular relevance”. Amongst other objectives, this requirement serves to increase awareness of discrimination issues amongst the general population and is itself a key preventative measure.  [358:  Ibid., p. 67.]  [359:  UN Human Rights Office, Protecting Minority Rights: A Practical Guide to Developing Comprehensive Anti-Discrimination Legislation, 2023, pp. 81-84.] 
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· [bookmark: _Toc175298494]Remedy, sanction and prevent: When deciding cases or issuing opinions, Equality Bodies should be empowered to specify remedial action, including sanctions that are effective, proportionate and dissuasive, alongside proactive and preventative measures, designed to prevent reoccurrence and address the structural determinants of inequality. 
· Establish effective mechanisms: States are required to establish specific mechanisms to promote the effective enforcement of decisions, and implementation of opinions. Where Equality Bodies have a binding decision-making function, they must be afforded the right to secure information on the implementation of those decisions. Where Equality Bodies issue non-binding opinions, clear feedback protocols must be established to encourage dialogue and promote effective implementation. In both cases, Equality Bodies must be provided with the resources they need to deliver on their mandate. 
· Complementarity of Powers: Equality Bodies retain the right to exercise all litigation competencies accorded to them by States pursuant to Article 10 of the Directives. Under Article 10(4) all competent bodies entrusted with binding decision-making powers have the right to act as a party in judicial proceedings on the enforcement or judicial review of their decisions.
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One of the most significant contributions of the Standards Directives relates to the powers of Equality Bodies to act in court proceedings. Previous research published by the European Commission raised concern regarding the “limited competencies” of Equality Bodies to “take cases of discrimination or to act as amicus curiae before the courts” owing to a lack of legal standing.[footnoteRef:360] The Directives fill this gap, establishing specific litigation competencies for Equality Bodies, whilst asserting their right to act in court proceedings in their role as legal experts. Unlike some of the other competencies discussed in this Section, Equality Bodies’ litigation powers cannot be entrusted to another competent institution: they must be exercised by the Equality Body itself, in accordance with its own institutional priorities and decision-making processes.[footnoteRef:361] In this way, the Directives assert the important role of Equality Bodies in contributing towards the “proper interpretation and application of equal treatment legislation” and in combatting discrimination.[footnoteRef:362] [360:  European Commission: Directorate-General for Justice and Consumers and Crowley, N., Equality bodies making a difference, Publications Office, 2018, pp. 12 and 105.]  [361:  Directive 2024/1499, recital 31; Directive 2024/1500, recital 30.]  [362:  Directive 2024/1499, recital 31; Directive 2024/1500, recital 30.] 

[bookmark: _Toc175298495][bookmark: _Toc180567527][bookmark: _Toc181276105][bookmark: _Toc181276208][bookmark: _Toc181277098]A. Standard Setting
A majority of the Equality Directives include a provision on the defence of rights and empower Equality Bodies to provide independent assistance to victims of discrimination.[footnoteRef:363] While each of these provisions presupposes that Equality Bodies should be granted legal standing in discrimination cases,[footnoteRef:364] and the vast majority of Equality Bodies in Europe have been accorded either part or all of the support and litigation function,[footnoteRef:365] their powers vary significantly. A report of the European Commission in 2021 found that Equality Bodies in less than 10 countries were able to represent victims in legal proceedings, while a small number had no litigation powers at all.[footnoteRef:366] The limited legal standing of Equality Bodies to act before the courts can have a significant impact on access to justice, as it impedes their ability to support victims of discrimination through litigation free of charge and with expert support.[footnoteRef:367]  [363:  On the former, see the Race Equality Directive (2000/43/EC), Article 7(2); The Framework Employment Directive (2000/78/EC), Article 9(2); The Gender Goods and Services Directive (2004/113/EC), Article 9(3); the Gender Recast Directive (2006/54/EC), Article 17(2); and the Gender Self-Employment Directive (2010/41/EU), Article 9(2). This provision permits “associations, organisations or other legal entities” with a legitimate interest in ensuring compliance with rights established under the Directives, to participate in judicial and administrative proceedings “on behalf or in support of” a complainant.]  [364:  El Morabet, I., Elizondo-Urrestarazu, J., Pirker, V., and Micovčinová, B., “Equality Bodies working on cases without an identifiable victim: Actio popularis”, Equinet, 2022, pp. 13-14.]  [365:  European Commission: Directorate-General for Justice and Consumers and Crowley, N., Equality bodies making a difference, Publications Office, 2018, p. 71.]  [366:  The report further highlights disparities in the use of Equality Bodies’ litigation powers, which were attributed primarily to issues of inadequate resourcing. See European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final, pp. 8-9.]  [367:  European Commission: Directorate-General for Justice and Consumers and Crowley, N., Equality bodies making a difference, Publications Office, 2018, p. 110.] 


In 2022, Equinet identified six categories of legal standing Equality Bodies across Europe may possess, including: 
· Representing victims of discrimination before the courts; 
· Bringing proceedings in the Equality Body’s own name; 
· Intervening in support of a party; 
· Filing an amicus curiae brief or similar; 
· Defending legally binding decisions before courts; and 
· Bringing an unconstitutionality claim in front of Constitutional Courts.[footnoteRef:368]  [368:  El Morabet, I., Elizondo-Urrestarazu, J., Pirker, V., and Micovčinová, B., “Equality Bodies working on cases without an identifiable victim: Actio popularis”, Equinet, 2022, pp. 13-14.] 

Equinet’s report concluded that “only a complementary approach of different types of standing can adequately address the individual and societal harm caused by discrimination”.[footnoteRef:369]  [369:  Ibid., p. 15.] 

The ECRI GPR No. 2r noted that Equality Bodies’ litigation function may include the competences to intervene as amicus curiae, to bring cases of individual and structural discrimination in their own name, and to represent people exposed to discrimination before institutions, adjudicatory bodies, and the courts.[footnoteRef:370] The European Commission Recommendation includes a similar list, while calling on States to consider granting to Equality Bodies “the possibility to engage or assist in litigation (…) either in the body’s own name or in the name of the victims or organisations representing the victims”.[footnoteRef:371] In this regard, the Directives mark a significant step forward. As the Commission’s original proposal notes, Article 10 aims to facilitate increased access to justice for victims of discrimination, whilst improving the interpretation of laws and promoting "social change via strategic litigation”.[footnoteRef:372] [370:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 14.]  [371:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, para. 1.1.2(1) and (2).]  [372:  Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), explanation of Article 9, p. 19.] 

[bookmark: _Toc175298496][bookmark: _Toc180567528][bookmark: _Toc181276106][bookmark: _Toc181276209][bookmark: _Toc181277099]B. Essential Elements
A non-delegable power
Article 10 of the Directives is divided into four parts. Article 10(1) places States under a strict obligation to “ensure that equality bodies have the right to act in court proceedings in (…) matters relating to the implementation of the principle of equal treatment". There are two qualifications to this provision. First, Equality Bodies’ litigation powers under the Directives only apply to cases governed by the civil and administrative law. Second, these powers must be exercised “in accordance with national law and practice on the admissibility of actions, including any rules on requiring the approval of the victims”. 
This requirement reflects both the importance of a victim-oriented approach, and the diversity that exists in Member States’ procedural law frameworks. However, the recitals clarify that such rules “cannot be applied in a way that is liable to undermine the effectiveness of the equality bodies’ right to act”.[footnoteRef:373] Unlike other competencies, such as those listed under Article 7, Equality Bodies litigation powers need to be given to the Equality Body itself and cannot be delegated to any other person or body. They exist in addition (‘without prejudice’) to powers already exercised by other bodies, such as networks of civil society organisations, trade unions, and ombuds,[footnoteRef:374] thereby reinforcing the shared responsibility and collective element of the fight against discrimination. [373:  Directive 2024/1499, recital 31; Directive 2024/1500, recital 30.]  [374:  Directive 2024/1499, Article 1(2) and recital 37; Directive 2024/1500, Article 1(2) and recital 36.] 

Litigation competencies
Article 10(3) sets out the litigation powers of Equality Bodies. The first power is to “initiate court proceedings on behalf of one or several victims”. In such cases, the Equality Body serves as a direct representative of victims in legal proceedings.[footnoteRef:375] The second power is to “participate in court proceedings in support of one or several victims”. In these circumstances, the Body takes “part in court proceedings initiated by the victims, to support the claim”.[footnoteRef:376] As the recitals describe, vesting Equality Bodies with these types of powers can help overcome barriers to justice, allowing victims to benefit from its institutional knowledge and resources, whilst providing a degree of assurance against retaliation, which may otherwise deter a person from bringing a claim.[footnoteRef:377]  [375:  Directive 2024/1499, recital 34; Directive 2024/1500, recital 33.]  [376:  Ibid.]  [377:  Ibid.] 

The third power concerns the right of an Equality Body “to initiate court proceedings in its own name, in order to defend the public interest”. The recitals to the Directives emphasise the power of public interest litigation, which can be effective at combatting structural discrimination (for instance, in cases where it may be difficult to collect relevant data, or in the absence of any identifiable individual victim) and challenging particularly serious or widespread rights violations.[footnoteRef:378] Equality Bodies should be able to choose which cases to pursue through the use of their litigation powers.[footnoteRef:379] These powers are consistent, and should be read coextensively, with provisions of the existing Equality Directives on the defence of rights, and the practice of the Court of Justice of the European Union, which has supported findings of discrimination in the absence of an identifiable victim.[footnoteRef:380]  [378:  Directive 2024/1499, recital 35; Directive 2024/1500, recital 34.]  [379:  Directive 2024/1499, recital 33; Directive 2024/1500, recital 32.]  [380:  Directive 2024/1499, recital 35; Directive 2024/1500, recital 34. For more information on the importance of Equality Bodies’ litigation powers, see Equinet, Factsheet: Litigation Powers of Equality Bodies, 2023, available at: https://equineteurope.org/publications/litigation-powers-of-equality-bodies/.] 

One or more powers
The litigation powers afforded to Equality Bodies under Article 10 represent an essential tool in the fight against discrimination and are closely aligned with the recommendations of ECRI, with one notable exception. In the negotiation process, an amendment was made to the original text, specifying that Equality Bodies should have the right to exercise “one or more” of the competencies listed under Article 10(3). This deviates from the original proposal, which suggested that Equality Bodies should possess each power. 
While the final version still marks a significant improvement on the text of the Equality Directives, this amendment points to the challenges of negotiating an instrument that is reflective of the diversity of models for combatting discrimination in Member States.[footnoteRef:381] The amendments also create a degree of inconsistency with the recent Pay Transparency Directive, which requires that Equality Bodies are enabled to engage in litigation “on behalf of, or in support of, a worker" whose rights under the Directive have been infringed.[footnoteRef:382] This is a broader requirement than that of the Standards Directives, which only require Equality Bodies to possess (at least) one of these two competencies. Not applying a consistent approach in this regard could result in an Equality Body being able to bring a case to court under the Pay Transparency Directive but not being able to support victims the same way regarding other discrimination claims. This would be to the detriment of rights-holders and run contrary to the purposes of  the Standards Directives enshrined in Article 1.[footnoteRef:383] [381:  Following advocacy by Equinet, a provision which would have prevented Equality Bodies from submitting as evidence in court proceedings information obtained through the use of its investigatory powers was removed. In part, this decision appears to have been motivated by evidence that Equality Bodies in several Member States already possess such powers, which can help to address inherent power asymmetries between victims and those accused of discrimination. See Kádár, T., “Position Paper: Moving forward the European Commission’s proposals for Directives strengthening Equality Bodies”, Equinet, 2023, pp. 15-16. ]  [382:  See the Pay Transparency Directive (2023/970), Article 15.]  [383:  Article 1(3) of Directive 2024/1500 clarifies that the Directive is “without prejudice to more specific provisions contained in Directive (EU) 2023/970”. This provision makes clear that Equality Bodies’ broader competencies under the Pay Transparency Directive are unaffected by the new provisions on Standards.] 

Despite the amendment to the original proposal, States continue to be bound by the broader provisions of the Equality Directives, discussed above. Moreover, the Standards Directives contain an in-built mechanism to balance the margin of discretion afforded to Members, with the overarching objective of strengthening protections against discrimination. Under Article 15, Equality Bodies should be consulted on all legal and policy matters relating to the rights and obligations established under the Equality Directives. This would include any changes to their own competencies.[footnoteRef:384] As part of the consultation process, States should ensure that the recommendations of Equality Bodies are considered, and that they are provided with all the tools necessary to effectively deliver the equality mandate.[footnoteRef:385] [384:  For reasons discussed in Chapter IV, the need to consult with Equality Bodies on matters concerning their own competencies is an essential safeguard to ensure that Equality Bodies remain independent and free from external influence, as required by Article 3.]  [385:  On consultation, see the discussion in Chapter VI.1.] 

Expert submissions
Having established the right of Equality Bodies to act in legal proceedings, Article 10(2) details the rights of Equality Bodies to “submit observations to the court” in accordance with procedures established at the national level. Whilst not strictly a litigation power, the ability of Equality Bodies to participate in court proceedings through making expert interventions (for instance, through an amicus curiae brief) is of benefit to both the court and litigants, whilst providing Equality Bodies with the opportunity to participate in proceedings in cases where they could otherwise be prevented from acting (depending on their litigation powers), thereby facilitating the improved implementation of the right to equal treatment.[footnoteRef:386]  [386:  Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), explanation of Article 9, p. 19.] 

[bookmark: _Toc175298497][bookmark: _Toc180567529][bookmark: _Toc181276107][bookmark: _Toc181276210][bookmark: _Toc181277100]C. Key Principles
· [bookmark: _Toc175298498]The right to act in court proceedings: Equality Bodies must be provided with the power to make expert submissions to the court in discrimination cases, in recognition of their role as legal experts. Equality Bodies must also possess at least one of the following litigation competencies: to initiate court action in their own name as a direct representative of victims; to participate in court proceedings initiated by victims in support of their claim; and to litigate in their own name to defend the public interest. Equality Bodies that have a binding decision-making function have the right to act in support of the enforcement or judicial review of its decisions.
· Non-transferrable and complementary: The litigation powers afforded to Equality Bodies under the Directives are non-delegable and exist in addition to powers already exercised by other institutions or bodies, such as Ombuds, trade unions, or networks of civil society organisations.
· Prioritisation: Equality Bodies must exercise agency and autonomy in the use of their litigation powers and be enabled to choose which cases to pursue in accordance with their own established priorities. 
· Responsive to the needs of Equality Bodies: To ensure that Equality Bodies are able to effectively conduct their mandate, they must be meaningfully consulted in respect of any decisions concerning the creation of new, or extension of existing, litigation competencies. States must ensure that resource considerations do not preclude Equality Bodies from assuming any of the competencies listed under Article 10(3), where they are considered necessary to promote justice for victims.
[image: ]
[bookmark: _Toc180567530][bookmark: _Toc181276108][bookmark: _Toc181276211][bookmark: _Toc181276930][bookmark: _Toc181277101][bookmark: _Toc183183706]2.6.  	Procedural Safeguards
Across each of the areas discussed in this Chapter, the Standards Directives significantly enhance the powers of Equality Bodies, thereby enabling them to fulfil their essential function of upholding and enforcing the equality and non-discrimination framework, whilst improving access to justice. Article 11 establishes procedural safeguards, which are designed to complement and reinforce rules contained in the Equality Directives on issues such as evidence and proof, whilst clarifying their application to Equality Bodies when exercising their newly acquired and existing functions. The expansion of Equality Bodies competences may present certain risks, particularly in cases where an Equality Body is responsible for delivering different aspects of the equality mandate. Article 3(3) of the Directives foresees this possibility, requiring Member States to ensure that their Equality Bodies “establish an internal structure that guarantees the independent, and where appropriate impartial, exercise of their competences”.
[bookmark: _Toc175298499][bookmark: _Toc180567531][bookmark: _Toc181276109][bookmark: _Toc181276212][bookmark: _Toc181277102]A. Standard Setting
Across Europe, a diversity of models of Equality Bodies exists, with many assuming a combination of promotion and prevention, support and litigation, and decision-making functions.[footnoteRef:387] While each of these functions is centrally concerned with eliminating discrimination and promoting implementation of the right to equal treatment, they may require Equality Bodies to act in different ways. In turn, specific measures are needed to protect the equality mandate and the rights and interests of those involved in a discrimination complaint. The European Commission Recommendation notes that the “exercise of the powers conferred on Equality Bodies should be subject to appropriate safeguards, including, where relevant, effective judicial remedy and due process”.[footnoteRef:388] Where Equality Bodies have a binding decision-making function, there should be a “right to appeal before the courts”, which should “be explicitly spelled out in national law”.[footnoteRef:389] [387:  European Parliament’s Policy Department for Citizens’ Rights and Constitutional Affairs, Strengthening the Role and Independence of Equality Bodies, 2023, p. 29.]  [388:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, para. 1.1.2(6).]  [389:  Ibid., para. 1.1.2(6).] 

As described at the beginning of this Chapter, the exercise of different functions by Equality Bodies can raise particular challenges, particularly in respect of impartiality and resource management.[footnoteRef:390] On the latter, the European Commission Recommendation stresses the importance of ensuring that Equality Bodies do not “concentrate to a disproportionate extent on some tasks to the detriment” of others. This requires active case management.[footnoteRef:391] Recent self-assessment indicators developed by Equinet provide different metrics against which national practice can be evaluated, concentrating on the internal structure of Equality Bodies, their focus on the different aspects of the mandate, grounds covered and the areas of life concerned.[footnoteRef:392]  [390:  European Commission: Directorate-General for Justice and Consumers and Crowley, N., Equality bodies making a difference, Publications Office, 2018, p. 9.]  [391:  Crowley, N., “Taking Stock, A Perspective from the Work of Equality Bodies on: European equality policy strategies, equal treatment directives, and standards for equality bodies”, Equinet, 2020, p. 24.]  [392:  Equinet, Measuring Standards for Equality Bodies: Indicators for Self-Assessment, 2023, p. 7.] 

[bookmark: _Toc175298500]Some Equality Body functions – in particular the conducting of inquiries and the substantive review of complaints (resulting in a binding decision or non-binding opinion) – require an Equality Body to act impartially. Others require Equality Bodies to provide direct support and assistance to victims. Balancing these competing tasks can be difficult. The ECRI GPR No. 2r provides some guidance in this area, although much will depend on the national context, and the Directives accord considerable leeway to States (and by extension Equality Bodies themselves) to determine how the balancing exercise should best be achieved.[footnoteRef:393] In establishing appropriate structures, States must have regard to the overarching objectives of the Directives and interpret the standards established holistically. [393:  See in particular, European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, explanatory memorandum, paras. 44-48; Directives 2024/1499 and 2024/1500, Article 3(3).] 

[bookmark: _Toc180567532][bookmark: _Toc181276110][bookmark: _Toc181276213][bookmark: _Toc181277103]B. Essential Elements
Procedural safeguards
Article 11 provides that when Equality Bodies implement their powers pursuant to Articles 6-10 of the Directives, Member States are required to ensure that “the rights of defence of natural and legal persons involved are protected”.[footnoteRef:394] Specific measures, designed to promote consistency with these principles, are elaborated at several points. Evidence in discrimination cases can be difficult to establish. Unique procedural rules have been developed to overcome barriers to justice, providing for a shift in the burden of proof from a complainant to a respondent once “facts from which it may be presumed that there has been” discrimination (a prima facie case) have been established.[footnoteRef:395] The recitals to the Directives clarify that the “powers to conduct inquiries and to take decisions, and the right to act in court proceedings” established through Articles 7-10 are “expected to facilitate the practical implementation” of these rules.[footnoteRef:396] Binding decisions “shall be subject to judicial review in accordance with national law”.[footnoteRef:397] Equality Bodies must be enabled to “act as a party in proceedings on the enforcement or judicial review” of such decisions.[footnoteRef:398] Article 8(4) includes a specific condition, which permits Member States to provide for the prevention or discontinuation of inquiries “while court proceedings in the same case are pending”.[footnoteRef:399] Consistent with the overarching objectives of the Directives, where such rules are introduced, States must adopt effective safeguards against abuse of process.[footnoteRef:400]  [394:  Directives 2024/1499 and 2024/1500, Article 11.]  [395:  See for example, the Gender Recast Directive (2006/54/EC), Article 19.]  [396:  Directive 2024/1499, recital 31; Directive 2024/1500, recital 30.]  [397:  Ibid., Article 11.]  [398:  Ibid., Article 10(4). ]  [399:  In the original proposal, more proscriptive language was used. However, evidence collected by Equinet showed that in several Member States, investigations by Equality Bodies may continue despite ongoing court proceedings. See Kádár, T., “Position Paper: Moving forward the European Commission’s proposals for Directives strengthening Equality Bodies”, Equinet, 2023, pp. 15-16.]  [400:  This need is captured in Directive 2024/1499, recital 24 and Directive 2024/1500, recital 23.] 

[bookmark: jone]Protect the equality mandate
[bookmark: _Hlk175234082]Within and between States, Equality Bodies can play different roles in upholding the non-discrimination framework and promoting access to justice. While all Equality Bodies are required by the Directives to provide a minimum level of information and support to victims, once a complaint is lodged, different avenues are established through which a case can proceed. These different functions can pull in different directions. For example, when exercising the inquiry or alternative dispute resolution function, an Equality Body is expected to act impartially, while when representing a victim in court they are expected to act in the best interest of the victims they are supporting.[footnoteRef:401]  [401:  Directive 2024/1499, recitals 19 and 26; Directive 2024/1500, recitals 18 and 25.] 

Article 3 of the Standards Directives requires States to ensure that Equality Bodies "establish an internal structure that guarantees the independent, and where appropriate impartial, exercise of their competences”.[footnoteRef:402] This could include, for example, creating separate units within the Equality Body to exercise different elements of the equality mandate, dividing these functions between different staff members, or establishing a separate Body in the form of an Equality Tribunal with binding decision making powers. While States possess a margin of discretion in this area, the whole of the equality mandate must be delivered. The recitals to the Standards Directives clarify States’ obligations to ensure that “appropriate safeguards” are established to protect the exercise of Equality Body competences.[footnoteRef:403] This may require the adoption of legislation or regulations.[footnoteRef:404] [402:  Ibid., See also Article 3(3).]  [403:  Directive 2024/1499, recital 19 and Directive 2024/1500, recital 18.]  [404:  Directives 2024/1499 and 2024/1500, Article 24. Under this Article Member States are required to “bring into force the laws, regulations and administrative provisions necessary to comply with” the current Directives.] 

Effective resourcing and non-diminution
Each body that is made responsible for delivering parts of the equality mandate must meet the minimum standards of effectiveness, independence, resourcing, and accessibility established through the Standards Directives.[footnoteRef:405] Where Equality Bodies are provided with new powers and responsibilities, there can be no reduction in the level of protection against discrimination.[footnoteRef:406] This requirement applies equally where powers or functions that are currently exercised by other entities are subsequently afforded to Equality Bodies.[footnoteRef:407] In this situation, collaboration and coordination between institutions is required in order to avoid a duplication of functions.[footnoteRef:408] [405:  See the discussion in Chapters III, IV and VI.]  [406:  Directives 2024/1499 and 2024/1500, Article 20(2).]  [407:  This is made explicit in Article 2(2) in respect of the existing competencies of “labour inspectorates or other enforcement bodies and to the rights and prerogatives of the social partners”. See also, Directive 2024/1499, recital 17; and Directive 2024/1500, recital 16.]  [408:  See, for example, Directive 2024/1499, Articles 8(2) and 14 and recitals 28 and 41 and Directive 2024/1500, Articles 8(2) and 14, and recitals 27 and 40.] 

The assumption of new powers may raise prioritisation concerns, particularly where Equality Bodies that have traditionally been made responsible for promotion and prevention are charged with a decision-making or assistance and litigation function.[footnoteRef:409] In this connection, Article 4 of the Standards Directives make clear that each designated institution must be provided with the necessary human, financial and technical resources to deliver each component of the mandate. This requires forward planning for both expected and unanticipated costs, for instance, in the event of an increase in complaints or litigation expenses.[footnoteRef:410]  [409:  European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final, p. 10.]  [410:  Directive 2024/1499, recital 22 and Directive 2024/1500, recital 21.] 

[bookmark: _Toc175298501][bookmark: _Toc180567533][bookmark: _Toc181276111][bookmark: _Toc181276214][bookmark: _Toc181277104]C. Key Principles
· [bookmark: _Toc174371346][bookmark: _Toc173649179]Establish procedural safeguards: States must ensure that the powers of Equality Bodies complement, and do not prevent, the achievement of justice through judicial mechanisms. Bodies responsible for conducting inquiries should comply with rules contained in the Equality Directives relating to the burden of proof and act with due impartiality. Where designated institutions have the power to make binding decisions, states must ensure that an avenue of appeal to the courts exists. 
· Establish transparent internal structures and protect the equality mandate: States and Equality Bodies must cooperate to ensure that each aspect of the equality mandate is delivered on all grounds and in all areas of life covered by the Equality Directives. Where Equality Bodies exercise a decision-making function, in addition to promotion, prevention, assistance and litigation competencies, States must ensure that their internal structure allows for the effective and (where appropriate) impartial exercise of their powers. 
· Deliver the whole mandate: Safeguards should be put in place to ensure that entrusted institutions have the necessary resources to effectively deliver those parts of the equality mandate for which they are made responsible. All aspects of the equality mandate must be fulfilled and given appropriate attention. Where powers afforded to an Equality Body are delegated to another institution (ADR and inquiries), that institution must meet the same standards established by the Directives, including as regards impartiality, independence, resources and accessibility. Such bodies must also comply with the broader requirements of the EU equal treatment framework on issues such as legal procedure, evidence and proof, discussed above.
[image: ]

[bookmark: _Toc180567534][bookmark: _Toc181276112][bookmark: _Toc181276215][bookmark: _Toc181276931][bookmark: _Toc181277105][bookmark: _Toc183183707][image: ]VI.	Accessibility


Articles 12 and 13 of the Standards Directives concern the accessibility of Equality Bodies and the services which they provide. Article 12 establishes an overarching principle of equal access and sets general standards in respect of access for all to the services and publications provided by Equality Bodies. In addition to setting a general standard, it sets specific requirements of equal access in respect of procedures for submission of complaints. Article 13 concerns specific obligations of reasonable accommodation and accessibility for persons with disabilities, confirming that obligations under the UN Convention on the Rights of Persons with Disabilities and the EU Accessibility Act apply to Equality Bodies. 
These Articles serve to ensure that Equality Bodies - as institutions established to promote and protect the rights to equality and non-discrimination - are accessible, on an equal basis by all. As ECRI has noted, accessibility is an essential minimum standard both for the effectiveness of Equality Bodes and for their legitimacy: 
As members of groups exposed to discrimination and intolerance often face multiple problems and obstacles equality bodies should pay particular attention to ensuring that they are easily accessible for them.[footnoteRef:411] [411:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 119.] 

Articles 12 and 13 ensure that the Standards Directives on Standards are - and that Equality Bodies will be – aligned with existing international standards (including but not limited to the Convention on the Rights of Persons with Disabilities) and the recommendations of expert bodies.[footnoteRef:412] Crucially, the standards set in these Articles also serve to ensure that Equality Bodies do not indirectly discriminate in the delivery of their services, through failure to remove barriers, adapt premises and procedures, and ensure access to all.  [412:  See, for example, Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), p. 5.] 

While Articles 12 and 13 deal with different dimensions of equality of access, in this Digest, the two provisions are examined together, reflecting their common objective.
[bookmark: _Toc180567535][bookmark: _Toc181276113][bookmark: _Toc181276216][bookmark: _Toc181277106]A. Standard-setting 
The four existing Directives that provide for the designation of Equality Bodies made no reference to the accessibility of such Bodies. As such, while international standards on equal access have developed substantially in recent decades,[footnoteRef:413] European legal frameworks governing Equality Bodies did not clarify that these requirements extended to these institutions.  [413:  For further discussion, see: UN Human Rights Office, Protecting Minority Rights: A Practical Guide to Developing Comprehensive Anti-Discrimination Legislation, 2023, part 2.I.C.1.] 

Absent specific provisions for equal access to Equality Bodies, accessibility has proved a practical challenge for Equality Bodies and their users, with issues ranging from geographical inaccessibility of offices and a lack of data on the cost and complexity of complaints procedures.[footnoteRef:414] In 2018, the European Equality Law Network noted that while local offices are “a starting point for accessibility (…) local and regional offices still tend to be the exception”.[footnoteRef:415] One notable result of these accessibility issues has been the under-reporting of discrimination due to barriers to the effective access of justice.[footnoteRef:416] In 2022, almost 4 out of 5 respondents to the public consultation undertaken by the European Commission “considered it necessary to make additional rules” on accessibility.[footnoteRef:417]  [414:  European Parliament’s Policy Department for Citizens’ Rights and Constitutional Affairs, Strengthening the Role and Independence of Equality Bodies, 2023, p. 41.]  [415:  European Commission: Directorate-General for Justice and Consumers and Crowley, N., Equality bodies making a difference, Publications Office, 2018, p. 117.]  [416:  European Commission, Commission Staff Working Document: Equality bodies and the implementation of the Commission Recommendation on standards for equality bodies, SWD (2021) 63 final, section 3.3, p. 24. ]  [417:  European Commission Directorate-General Justice and Consumers, Binding standards for Equality Bodies: Factual summary report - Open Public Consultation, 2022, Part III. ] 

In its 2016 Working Paper, Equinet proposed a standard on the need for pathways to access to justice to be “accessible and coherent”, with Equality Bodies equipped with “the powers and resources to enable claimants to navigate and be supported along the full pathway for access to justice”.[footnoteRef:418] The ECRI GPR No. 2r established a broader accessibility standard, applicable to the full range of Equality Bodies’ services. It provided that Equality Bodies “should be accessible to those whose rights they are established to protect” and set down specific standards providing, among other things, that the services of Equality Bodies should be “free of charge” and that persons exposed to discrimination should be able to engage with Equality Bodies in multiple forms and confidentially.[footnoteRef:419]  [418:  Equinet, Developing Standards for Equality Bodies: An Equinet Working Paper, 2016, p. 8.]  [419:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 40.] 

In its 2018 Recommendation, the European Commission stated that Member States should:
[E]nsure that it is easy for all persons to access the equality bodies' physical premises, their information and communication including information technologies, and services and products such as documents and audio-visual material or meetings and events open or provided to the public. They should in particular be accessible for persons with disabilities, for whom in addition reasonable accommodation as defined in the United Nations Convention on the Rights of Persons with Disabilities should be provided, to ensure to persons with disabilities access to equality bodies on an equal basis with others.[footnoteRef:420] [420:  Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, para. 1.2.3(4).] 

It also specifically provided that Equality Bodies should be able to establish local and/or regional offices or outreach initiatives, where necessary.[footnoteRef:421] [421:  Ibid., para. 1.2.3(5). ] 

As the European Commission recognised and acknowledged, irrespective of the absence of any specific provisions for accessibility and reasonable accommodation for persons with disabilities in the Equality Directives, Equality Bodies (and States) were bound by international obligations to provide reasonable accommodation to ensure accessibility for persons with disabilities. The Convention on the Rights of Persons with Disabilities has been ratified by all European Union Member States and by the European Union itself. The Convention requires States to “take appropriate measures to ensure to persons with disabilities access, on an equal basis with others, to the physical environment, to transportation, to information and communications, including information and communication technologies and systems, and to other facilities and services open or provided to the public, both in urban and in rural areas”.[footnoteRef:422] This obligation entails a duty to ensure that Equality Bodies are accessible. [422:  Convention on the Rights of Persons with Disabilities, Article 9.] 

Despite this, one issue highlighted by the European Equality Law Network in 2018 was that the internal approaches taken by Equality Bodies to make adjustments and reasonable accommodation were informal; it recommended that operational systems for reasonable accommodation should instead be implemented.[footnoteRef:423] The establishment of such systems was proposed in order to ensure that people accessing Equality Bodies would know accommodations are available and that they would not vary over time.[footnoteRef:424]  [423:  European Commission: Directorate-General for Justice and Consumers and Crowley, N., Equality bodies making a difference, Publications Office, 2018, p. 119.]  [424:  Ibid.] 

Both the ECRI and the European Commission Recommendation specifically highlighted that Equality Bodies must ensure accessibility for persons with disabilities, including through reasonable accommodation.[footnoteRef:425]  [425:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 40(e); Commission Recommendation (EU) 2018/951 of 22 June 2018 on standards for equality bodies, para. 1.2.3(5).] 
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Member States shall guarantee
Article 12 provides that “Member States shall guarantee” equal access to Equality Bodies’ services and publications, while Article 13 provides that States shall “ensure accessibility and provide reasonable accommodations” in order to “guarantee” equal access for persons with disabilities. It is clear that the requirement here is one of outcome rather than of means. Equal access is the minimum standard. It is also clear from the phrasing that the responsibility is placed on the State to ensure that Equality Bodies are accessible, on an equal basis, to all. Member States – not Equality Bodies themselves – are required to guarantee equal access. However, for Member States to “guarantee” equal access, they must both require and enable Equality Bodies to ensure access for all. 
Requiring equal access means that States must ensure that Equality Bodies take a proactive approach to ensuring access for all. This approach must involve both a “negative” element, focused on identifying and removing barriers which may prevent equal access for certain groups and a “positive“ element, focused on active measures of outreach and engagement to communities which are marginalised or under-represented. In turn, Equality Bodies must be subject to a duty to both identify and remove barriers which may impede access and to actively engage with marginalised groups.
However, States will not comply with the requirement in the Standards Directives to “guarantee” equal access simply by passing the duty on to Equality Bodies. They must equip and enable these Bodies to ensure equal access. Ensuring equal access for all requires the removal of barriers – physical, social, linguistic, financial, geographical – which may prevent certain groups from accessing services on an equal basis. This in turn has resource implications. In developing indicators for self-assessment for Equality Bodies, Equinet and its members emphasised this dimension, requesting whether “[t]he budget allocated for the Equality Body includes resources to ensure the accessibility of their offices and services (…) to everyone, especially persons with disabilities”.[footnoteRef:426] For States to guarantee equal access, they must ensure that Equality Bodies have the resources which they need to identify and to remove barriers and to proactively engage underrepresented groups.  [426:  Equinet, Measuring Standards for Equality Bodies: Indicators for Self-Assessment, 2023, Mandate, Indicator 6.1.] 

Enabling Equality Bodies to ensure equal access also involves elements of public awareness-raising. As the recitals make clear a “key step to support (…) access is for Member States to ensure that people know their rights and are aware of the existence of and services offered by equality bodies”.[footnoteRef:427] As set out above, Article 5(1) of the Standards Directives imposes a duty on States to raise awareness of the existence of Equality Bodies and their services: this is the second necessary element – alongside resourcing – of States enabling Equality Bodies to ensure equal access.  [427:  Directive 2024/1499, recital 38; Directive 2024/1500, recital 37.] 

Access to services and publications
Article 12(1) sets out plainly that the services and publications of Equality Bodies must be available “on an equal basis for all”. 
Equal access must be read as requiring full access to the full range of services. As confirmed in the recitals, “[t]he effectiveness of equality bodies’ work (…) depends on giving groups at risk of discrimination full access to their services”.[footnoteRef:428] While Article 12(2) and (3) set out specific requirements to remove barriers in three areas, Article 12(1), is clearly open-ended, applicable to the full range of Equality Bodies’ services. Ensuring equal access for all requires that “potential barriers to access to equality bodies’ services should be identified and addressed”.[footnoteRef:429] Article 12(1) establishes an obligation to remove any barrier preventing equal access to any of the services provided by Equality Bodies for any person or group. As noted, this necessitates that Equality Bodies are subject to a positive duty to identify and remove barriers to access, and that they have the resources which they need to fulfil this duty.  [428:  Ibid.]  [429:  Directive 2024/1499, recital 39; Directive 2024/1500, recital 38.] 

While Article 12(1) establishes a general obligation to ensure full and equal access to all services, in practice, accessibility entails certain minimum requirements. The ECRI GPR No. 2r provides useful guidance as to the essential elements for accessibility. As it sets out, at a minimum:
[image: ]ECRI General Policy Recommendation No. 2 – revised (2017)
Accessibility requires: 
· Easily accessible premises, online, email and telephone services, and flexibility in meeting the time constraints of those seeking access to the services of the body. 
· Local outreach initiatives and local and regional offices for conducting the work of the body. 
· Being present with groups experiencing discrimination and intolerance at key moments and building sustained links with them (…) 
· The possibility for people exposed to discrimination or intolerance to contact and engage with the equality body in a confidential way and in a language in which they are proficient, to have face-to-face contact, and to submit complaints orally, online or in written form, with a minimum of admissibility conditions. 
· Adjustments in their premises, services, procedures and practices to take account of all forms of disability. 
· The use of easy-to-read language in publications, in particular those providing information on rights and remedies, and translation of selected publications into all languages commonly used in the country. 
· The functions and services of the equality body to be free of charge to complainants and respondents. 
· Taking steps to publicise these provisions for accessibility and to make them available.[footnoteRef:430] [430:  European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, para. 40.] 

Access on an equal basis for all
Article 12(1) makes clear that Equality Bodies’ services and publications must be accessible for all. This necessitates a focus not only on those grounds covered by the existing Equality Directives, but also on factors connected to other characteristics and statuses. Indeed, the recitals to the Standards Directives makes clear that the ensuring equal access for all requires States and Equality Bodies to consider factors such as “economic status, age, disability, level of literacy, nationality or residence status or (…) access to online tools”.[footnoteRef:431] Accordingly, while the Standards Directives only require Equality Bodies to strengthen the application of the principle of equal treatment in respect of the grounds listed in the existing Directives, these Bodies must consider other characteristics when taking measures to ensure their accessibility. [431:  Directive 2024/1499, recital 38; Directive 2024/1500, recital 37.] 

No barriers to the submission of complaints
Article 12(2) establishes a specific obligation on Equality Bodies to guarantee that there are “no barriers to the submission of complaints”. This is a clear and absolute requirement, imposed directly on Equality Bodies themselves. 
The provision in Article 12(2) is a necessary complement to the requirement in Article 6(2) that Equality Bodies “shall be able to receive complaints of discrimination”. Complaints-handling is a key responsibility of Equality Bodies in many countries, and the Standards Directives place States under an obligation to ensure that bodies are enabled and empowered to fulfil this function.[footnoteRef:432] Ensuring that the complaints-handling service is provided without barriers is essential to ensuring that complainants have equal and effective access to justice.  [432:  Directives 2024/1499 and 2024/1500, Articles 6(1) and 6(2). See also European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 2 (revised): Equality Bodies to Combat Racism and Intolerance at National Level, 2017, explanatory memorandum, para. 84.] 

As with other aspects of the requirement established by Article 12, Equality Bodies must work proactively to identify and remove barriers which may prevent the submission of complaints. This will include, for instance, ensuring that submissions can be made using different complaint avenues (in person and online), in different formats (oral or written) and in a language of “the complainants choosing”.[footnoteRef:433] Ensuring effective access requires a differentiated approach that recognises the different needs of individuals.[footnoteRef:434] Accordingly, while Article 12(2) lists certain specific measures which Equality Bodies should take to ensure barrier-free access, these measures should be seen as illustrative, minimum requirements for equal access to complaints submission.  [433:  Directive 2024/1499, Article 12(2) and recital 25; Directive 2024/1500, Article 12(2) and recital 24.]  [434:  Under Article 12, access to equality bodies must be made available “to all”. See also, Directive 2024/1499, recitals 16 and 38; Directive 2024/1500, Article 6(1) and recitals 15, 23 and 37.] 

Provide services at no cost to complainants
Article 12(3) provides that Equality Bodies should provide their services at no cost to complainants. As discussed, cost is a significant barrier which can and does prevent equal access. Nevertheless, the language in this provision is specific and is narrower than elsewhere in Articles 12 and 13: services must be provided “at no cost to complainants”.
Equality Bodies are under no obligation to provide services to duty-bearers or to non-complainants – though they may choose to do so, if this serves their purposes. For example, Equality Bodies may choose to provide training or sensitisation services at no cost, in order to maximise the reach and impact of their preventative and promotional work. Conversely, Equality Bodies should be free to charge for the provision of advice to duty-bearers on the fulfilment of their legal obligations, should they consider this necessary and appropriate. 
Provide services throughout the territory
Article 12(3) requires Member States to ensure that Equality Bodies provide their services throughout the territory “including in rural and remote areas”. Geographical inaccessibility is a major practical barrier which can prevent equal access for ethnic, religious and other groups who may live in particular regions, and for members of any group exposed to discrimination for whom travel time and cost can present an obstacle to engaging with Equality Bodies. Accordingly, as provided in the recitals, States should: “without prejudice to the autonomy of regional and local authorities, make sure that the services of equality bodies are available to all potential victims throughout their territory, for example through the establishment of local offices, including mobile ones, the use of communication tools, the organisation of local campaigns, cooperation with local delegates or civil society organisations or through contracted service providers”.
Accessibility and reasonable accommodation
While Article 12 sets out general requirements of equal access for all, Article 13 makes specific provision in respect of equal access for persons with disability. 
Unlike most of the other provisions of the Standards Directives, Article 13 imposes no new obligation on the State. Rather, the provision serves to confirm that Equality Bodies – as public bodies – are subject to the requirements imposed by existing international legal instruments in the delivery of their services. As the recitals note,[footnoteRef:435] Article 13 requires States to ensure that Equality Bodies operate in line with existing legal standards on accessibility and reasonable accommodation, as contained in the European Accessibility Act (2019/882)  and the Convention on the Rights of Persons with Disabilities.  [435:  Directive 2024/1499, recital 40; Directive 2024/1500, recital 39.] 

Article 13 requires both proactive and responsive measures by Equality Bodies. As the Committee on the Rights of Persons with Disabilities has noted, accessibility is a proactive systemic obligation, while reasonable accommodation requires duty bearers to respond to requests to make specific adjustments. As the Committee has set out:
[A]ccessibility must be built into systems and processes without regard to the need of a particular person with a disability, for example, to have access to a building, a service or a product, on an equal basis with others (…)
[R]easonable accommodation must be provided from the moment that a person with a disability requires access to non-accessible situations or environments, or wants to exercise his or her rights. Reasonable accommodation is often but not necessarily requested by the person who requires access, or by relevant representatives of a person or a group of people. Reasonable accommodation must be negotiated with the applicant(s).[footnoteRef:436] [436:  Committee on the Rights of Persons with Disabilities, General Comment No. 6, UN Doc. CRPD/C/GC/6, 2018, para 24. ] 

Accordingly, Article 13 requires States to enable Equality Bodies to proactively and systematically ensure that their premises, communications and services are accessible, while also ensuring that they are able to respond to requests for specific adjustments, where these are received. 
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· [bookmark: _Toc174371350][bookmark: _Toc173649183]A mandatory requirement: Articles 12 and 13 establish an absolute and immediate requirement of outcome. States and Equality Bodies are required to guarantee equality of access in respect of Equality Bodies’ services, publications and specified activities. 
· Equal access: Ensuring equal access has both negative and positive dimensions. The former requires the identification and removal of barriers that may prevent equality of access. The latter requires proactive measures, including outreach and the engagement of marginalised, under-represented and other disadvantaged communities who may encounter barriers – physical, social, linguistic, communicative, financial, geographical – that impede their equal access. Whilst the primary obligation rests on States, States must also ensure that Equality Bodies are empowered to ensure equal access to all.
· Individual and collective measures: Article 13 draws a distinction between reasonable accommodations and accessibility measures. Whilst the former is an individualised duty, engaged from the moment a person requires access to an inaccessible environment, the latter is an ongoing, proactive obligation to ensure accessibility. 



· [image: ]Access for all: While the Directives do not expand the personal or material scope of protection of the original Equality Directives, States must ensure that Equality Body services are available to “all” irrespective of their personal characteristics. Both the state and Equality Bodies (as public duty-bearers) are bound by these requirements. If Equality Bodies are to ensure equal access, they must have the necessary skills, knowledge and resources to be able to identify and overcome barriers to participation on a wider range of grounds. 
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Articles 17 to 25 of the Standards Directives are focused on the transposition, implementation and monitoring of the standards set down in the preceding Articles. For the most part, these Articles provide clear direction to Equality Bodies, to States and to the European Union institutions on the measures necessary to give effect to the Standards Directives. 
In most cases, these Articles do not establish key principles, but simply provide instruction on the steps necessary for the operationalisation of the Standards Directives. Given the more direct requirements set down in these provisions, this Chapter simply provides a guide to the relevant Articles, rather than considering the process of standard development and analysing the essential elements of these provisions.
1. [bookmark: _Toc180567539][bookmark: _Toc181276117][bookmark: _Toc181276220][bookmark: _Toc181276933][bookmark: _Toc181277110][bookmark: _Toc183183709]Transposition
Article 24 requires States to pass new laws, together with necessary regulations, to give effect to the Directive.[footnoteRef:437] States are given a deadline of 19 June 2026. They are required to inform the Commission once the relevant laws, regulations and provisions are adopted and to communicate to the Commission the “text of the main provisions of national law” which they enact for this purpose. States are required to include a reference to the relevant Directive either in any new legal provisions, or in the official publication of the provisions. In line with the principle of meaningful consultation, States should engage with Equality Bodies and agree on measures for transposition. [437:   Directives 2024/1499 and 2024/1500, Article 24:  “Member States shall bring into force the laws, regulations and administrative provisions necessary to comply with this Directive”.] 

Article 20 provides an essential safeguard to govern the transposition process. Article 20(2) establishes an absolute prohibition on regressive implementation: “the implementation of this Directive shall under no circumstances constitute grounds for a reduction in the level of protection against discrimination already afforded by Member States”. Article 20(1) establishes the corresponding principle – that States may “introduce or maintain” provisions which are more favourable than those in the Standards Directives. As discussed in Chapter I, this Article reinforces the purpose of the Standards Directives in establishing minimum standards and clarifies that the Standards Directives provide a floor but not a ceiling.
Article 21 establishes another important safeguard, in respect of the collection and processing of personal data. It requires States to ensure that Equality Bodies collect and process such data “only where necessary” for the implementation of the Standards Directives. Importantly, this Article clarifies that it is legitimate for Equality Bodies to process personal data “revealing racial or ethnic origin, political opinions, religious or philosophical beliefs, or trade union membership (…) genetic data, biometric data (…) [and] data concerning a natural person's sex life or sexual orientation”.[footnoteRef:438] The Article establishes an exception to the restrictions of the processing of such data established in Article 9(1) of the General Data Protection Regulation. In so doing, it “usefully clarify[ies] that processing by Equality Bodies is lawful as seen as performance of a task carried out in the public interest or in the exercise of official authority”.[footnoteRef:439] The Article permits Equality Bodies to process such data but requires that States establish “suitable and specific measures” to safeguard the rights of data subjects.  [438:  Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation), Article 9(1).]  [439:  Kádár, T., “Position Paper: Moving forward the European Commission’s proposals for Directives strengthening Equality Bodies”, Equinet, 2023, p. 22.] 
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While it is for States to transpose the Standards Directives into law, it is for Equality Bodies to implement the provisions in practice, through the fulfilment of their mandate and the implementation of their functions. Article 17 sets down essential minimum standards in this respect, requiring Member States to ensure that Equality Bodies both plan and report on their work. As the Commission noted in its original proposal for the Standards Directives “[t]he goal of this provision is to ensure that equality bodies regularly plan and publicly report on their work and on the state of equal treatment and non-discrimination”.[footnoteRef:440]  [440:  Proposal for a Directive of the European Parliament and of the Council on standards for equality bodies in the field of equal treatment and equal opportunities between women and men in matters of employment and occupation, and deleting Article 20 of Directive 2006/54/EC and Article 11 of Directive 2010/41/EU, COM/2022/688 final, 2022/0400 (COD), p. 20.] 

Article 17(a) requires that Equality Bodies “adopt a work programme” setting out both priorities and proposed activities. Article 17(b) requires that Equality Bodies publish an annual activity report, including a financial report. These are important measures to ensure both the effectiveness of Equality Bodies and their accountability. Nevertheless, in line with the stated purpose of the Standards Directives, these provisions must be read in light of the standards on independence set down in Article 3, in particular as regards freedom from external influence and the requirement that Equality Bodies “do not seek or take instructions from the government”. Accordingly, while States must ensure that Equality Bodies both plan and report, neither plans nor reports should be subject to approval by any State authority.[footnoteRef:441] Article 17(c) requires Equality Bodies to produce reports on “the state of equal treatment” within their jurisdiction. This aspect of Article 17 is discussed discretely in Chapter V.1.5 of the present Digest. [441:  Equinet, Measuring Standards for Equality Bodies: Indicators for Self-Assessment, 2023, Independence – Indicator 1.10.] 
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The Standards Directives set down clear rules concerning the monitoring of the Standards and their implementation. Article 18 provides that the European Commission shall “establish a list of common indicators for the functioning of equality bodies designated under this Directive” by 19 June 2026. Article 18 sets out specific requirements for the indicators to be developed: they should cover all dimensions of resources, independence, accessibility and effectiveness, as well as “developments in their [Equality Bodies’] mandate, powers or structure; and they should ensure “the comparability, objectivity and reliability of the data collected”. They should be adopted with an implementing act, following a committee procedure as foreseen in Article 22. The Article makes clear that the indicators shall not be used for ranking Equality Bodies or issuing recommendations to individual Member States. 
While it is for States to transpose the Standards Directives and to empower Equality Bodies, and for Equality Bodies to implement the standards, in practice, it is for the Commission to establish the indicators required to monitor their implementation. Critically, however, Article 18(1) requires the Commission to develop the indicators for monitoring in collaboration with other relevant stakeholders, providing that it should “seek advice” from the European Union Agency for Fundamental Rights, the European Institute for Gender Equality and “networks of equality bodies at Union level”. This last phrase clearly refers to Equinet, the European Network of Equality Bodies. As noted elsewhere in this Digest, Equinet and its members have already made extensive progress in this area, with its 2023 Measuring standards for Equality Bodies publication providing proposed indicators in the areas of mandate, independence and resources developed by its member Equality Bodies. The Standards Directives clearly envisage the Commission drawing from this resource and the expertise of Equinet and its members to develop indicators for monitoring the implementation of the Directives.[footnoteRef:442]  [442:  For more information on these indicators, see the description in the Introduction to this Digest.] 

Article 18(2) elaborates the role of Member States in supporting the monitoring of the implementation of the Directives Standards. By 19 June 2031 (five years after the establishment of the common indicator set) and every five years thereafter, States must provide the Commission with “all relevant information regarding the application” of the Standards Directives. At a minimum, this must include data on the functioning of Equality Bodies and the findings of the reports produced by the Bodies, both in their annual reports and the public reports on the state of equal treatment developed in accordance with Article 17(c).
Finally, Article 18(3) requires the Commission to produce a report on the “application and practical effects” of the Directive, based on the information submitted by States and “other relevant data”. This phrase is expanded by reference to an illustrative list of sources for such data which includes Equality Bodies, Equinet and civil society organisations, as well as European Union rights institutions. The Commission report should cover both independence and effectiveness and should be based on the common indicators established by the Commission under Article 18(1).
Article 19 complements and expands on the requirements set down in Article 18(3), by providing that “the European Parliament may invite the Commission annually to discuss” the monitoring and reporting undertaken in line with Article 18. The Parliament is empowered to “express its views in resolutions on the matters referred to in Article 18” and the Commission is required to “take into account, as appropriate, any elements arising from the views expressed” through its dialogue with the Parliament, or in any resolutions passed by the Parliament.
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While the Standards Directives’ focus is on establishing standards applicable to States and to Equality Bodies, they also contain provisions concerning transposition and implementation at the European level. Notably, Article 23 amends the relevant provisions of the four Equality Directives which provided for the establishment of Equality Bodies, deleting the requisite Chapters of these Directives, and providing that “References to the bodies for the promotion of equal treatment referred to in those Chapters shall be construed as references to the equality bodies referred to in Article 2(1) of this Directive”. Whereas a majority of the Directives provisions are already in force, this Article shall apply from 19 June 2026.
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