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Introduction
Veronika Bazalová & Jone Elizondo Urrestarazu
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P

ositive action is part of the right to equality and protection against discrimination. It deliberately
uses one or more of the protected grounds such as race or gender to remedy the past harms
against people from disadvantaged groups, compensate for ongoing disadvantage, prevent that
disadvantage from happening and to ensure full equality. In this sense, it is a fundamental tool to fight
against structural discrimination. Sometimes it is also called, for instance, affirmative action, special
(temporary) measures, equalizing measures or positive measures 1. In the course of this report, positive
action measures will be used as an umbrella term. An example of positive action is the preferential
treatment of some underrepresented racial groups in admission to higher education 2, or gender quotas
for represented officials 3.
The most common idea of equality is the one derived from the concept of formal equality – which
implies that legal texts need to establish equality as a principle for all. That in turn implies treating
everyone equally, following the first part of the classic Aristotelian idea of equality. It is based on the
principle of consistency.
Substantive equality, nonetheless, taking into account the existing social inequalities, requires actions to
be taken to redress that situation. In this sense, contrary to what happens with the concept of formal
equality, which requires a negative action from the state and other duty bearers (abstain from making
differences), substantive equality requires positive obligations, positive concrete action (positive action)
from the state and other duty bearers in order to get redress. In the words of Sandra Fredman:
“Substantive equality transcends equal treatment, recognizing that treating people alike despite preexisting disadvantage or discrimination can simply perpetuate inequality” 4. Substantive equality, in this
sense, does not only focus on the person but also on the groups in which a difference in treatment is
related to the disadvantage itself.
A substantive approach to equality responds to the pitfalls enabled by the principle of consistency,
whereby treating everyone as equal in the face of long-term disadvantages actually results in the
perpetuation of said disadvantages. Sometimes it is necessary to adhere to unequal treatment to
achieve genuine equality. Sandra Fredman introduced a four-dimensional concept for substantive
equality 5. First, it should aim to break the cycle of disadvantage. Second, it should redress prejudice,
stigma, stereotyping, humiliation, and violence by avoiding entrenching stereotypes. Third, it should
enhance and facilitate the voices of those individuals in order for them to participate in all areas of life
1

As it will be mentioned in Chapter 1, ‘reverse or positive discrimination’ has mistakenly been used in some
Member States as a synonym to affirmative action, while in other Member States it has been distinguished and
declared an illegal form of differentiation. This stems from the principle that discrimination can never be legal and
trying to distance the concept of affirmative action from the ‘symmetric approach’ understanding of positive
action (followed from Sandra Fredman’s understanding of these concepts that will be presented further in this
Introduction).
2
See Supreme Court of the United States, Grutter v Bollinger, 539 US 306, June 23, (2003).
3
The relationship between positive action measures and quotas will be discussed in Chapter 1.
4
Fredman, S. (2008), Human rights transformed Positive Rights and Positive Duties, New York: Oxford University
Press, p. 178.
5
Fredman, S. (2016), “Substantive equality revisited”, International Journal of Constitutional Law, Vol. 14, No. 3,
pp. 712–738.
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by feeding into a critical mass. And lastly, it should accommodate difference and achieve structural
change by going beyond the individual case and finding organisational responsibility and collective
solutions.
In other words, substantive equality focuses on equality in effect, and it therefore does not only take the
first part of the Aristotelian conception of equality of ‘treating likes alike’ but also follows the second
part and incorporates the concept of having to treat those not alike in a different way to really reach
equality. In this sense it is linked to the concept of ‘disparate impact discrimination’ or indirect
discrimination, which happens when laws are formally fair but are unfair for certain groups in their
effect. This kind of discrimination occurs when differences between right holders are ignored, and
norms are applied without due care for these. It is derived from a ‘one-size fits all approach‘,
disregarding the needs and inherent disadvantages of certain groups. Assuming that we are all equal to
begin with, without recognising the disadvantaged situation certain right-holders have as a starting
point, may lead to accentuating these differences and thereby effectively maintaining inequality.
Aileen McColgan in fact points out that it is substantive equality, rather than formal equality, that is key
when fighting against discrimination. 6
Jakob Cornides explained (while speaking about gender equality), that gender equality does not imply
that women and men have the same rights, but rather the same life conditions; equal pay, be appointed
senior partners in the same way etc. In order to be able to reach real equality the de facto differences
between the sexes (like the ability to get pregnant) act as an obstacle that can only be surpassed with
specific differences in treatment by using positive action. In this sense, even if it may seem a
contradiction in itself, ‘equality’ is different than ‘equal rights’ and anti-discrimination legislation may
contain differences in treatment. 7
Positive action stems from the notion of substantive equality. These are measures motivated by those
structural differences in order to achieve, by paying attention to those differences, de facto equality.
Nonetheless, the way positive action has been understood in different legal traditions varies, according
to societal and geographical differences. 8 For the purposes of this paper, we will use Sandra Fredman’s
approach. According to this approach, there are 3 main ways of understanding what positive action
implies: a symmetric approach, a derogation approach, and a substantive approach.

6

McColgan, A. (2014), Discrimination, Equality and the Law, Oregon: Hart publishing, 2014, p. 23.
Cornides J. (2012), “Three Case Studies on Anti-Discrimination”, The European Journal of International Law, Vol.
23, nº 2, p. 527.
8
See European Commission (2009), International perspectives on positive action measures – A comparative
analysis in the European Union, Canada, the United States and South Africa, Luxembourg, Office for Official
Publications of the European Communities.
Equinet (2014), Positive Action Measures. The Experience of Equality Bodies, Brussels – what is this publication in
relation to? Should it be in the same footnote?
7
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According to the symmetric approach, positive action should be considered as a breach of equality. 9 This
is reflected in a quote by United States Supreme Court Justice Roberts: “The way to stop discrimination
on the basis of race is to stop discriminating on the basis of race”. 10
The derogation approach implies that positive action is perceived as an exception to equality. It is, for
instance, the approach that the European Union (EU) has traditionally taken. In this sense, both the
Treaties (enshrined in Article 157 (4) Treaty of the Functioning of the European Union) and the Equality
Directives are worded in a way that understands that the establishment of these measures are an
exception to equal treatment that Member States are free to establish to ensure ‘full equality in
practice’.

“With a view to ensuring full equality in practice between men and women in working life, the
principle of equal treatment shall not prevent any Member State from maintaining or adopting
measures providing for specific advantages in order to make it easier for the underrepresented
sex to pursue a vocational activity or to prevent or compensate for disadvantages in professional
careers.” (Art 157(4) TFEU)

“With a view to ensuring full equality in practice, the principle of equal treatment shall not
prevent any Member State from maintaining or adopting specific measures to prevent or
compensate for disadvantages linked to racial or ethnic origin.” (Race Directive 2000/43, Article
5, similar wording in the other Equality Directives)
Lastly the substantive approach defends that positive action is a way to achieving equality. This could be
illustrated by words of Justice Moseneke from the Constitutional Court of South Africa: “Remedial
measures are not a derogation from, but a substantive and composite part of, the equality protection
[...] Their primary object is to promote the achievement of equality.” 11
This publication continues the work of the Equinet Equality Law in Practice Working Group from 2014.
At the time, positive action was discussed amongst Equinet members and the Working Group produced
a paper entitled Positive Action Measures: The Experience of Equality Bodies. 12 It concentrated on
examples of positive action from national legislations. After seven years, the current publication aims to
update the information, delve deeply into the practice, and provide a more profound theoretical
background to better understand these measures and their patterns.
9

Fredman, S. (2011), Discrimination Law, Oxford, Oxford University Press, pp. 237–258.
Supreme Court of the United States, Parents Involved in Community Schools v. Seattle School Dist. No. 1, 551 US
701 (2007).
11
Constitutional Court of South Africa, Minister of Finance and Other v Van Heerden, CCT 63/03, 29 July 2004.
12
Ibid. Equinet (2014), Positive Action Measures…
10
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The first chapter of this publication explains how positive action differs from other measures in antidiscrimination law, such as equality duties, genuine occupational requirements, reasonable
accommodation, or unjust preferential treatment. The second chapter describes the EU and
international legislative framework, including case law. The following chapters draw upon the
experiences of Equinet’ s Member States and analyse the understanding of the nature of positive action
in national legislation, providing an overview of the grounds and fields in which positive action is being
implemented and introducing the role of Equality Bodies. It is notable that while some of the practices
featured are wide reaching regarding the grounds covered and overall approach, the concrete examples
reported in the course of the chapters refer to (almost exclusively) the field of employment. The final
chapter will delve into some of the most problematic issues regarding positive action, such as
monitoring and measuring their success and the national debates surrounding this kind of measure.
Our colleagues have developed 2 checklists that have been included as annexes to be used by legal
experts when designing positive action measures. The first one relates to whether the measure can be
understood to comply with EU law and case law requirements and the second one relates to elements
to pay attention to when analysing a positive action measure.
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Art-Peeter Roosve
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Introduction

T

he following chapter aims to further explore the definition(s) of positive action, building on what
was already discussed in the introduction to the report. This chapter will therefore examine what
should and should not be considered as positive action, including by comparing positive action to
other types of measures that, whilst similar, are to be distinguished from positive action itself. This will
help us establish limits of the term and move towards an operative definition of positive action.

Positive action measures – An active equality power
As covered in the Introduction, positive action measures are proportionate measures undertaken with
the purpose of achieving full and effective equality in practice for members of groups that are socially or
economically disadvantaged, or otherwise face the consequences of past or present discrimination or
disadvantage. 13
It is a broad term and can involve different types of special measures with the aim of promoting or
ensuring equal treatment in practice (also called substantive equality or de facto equality). The use of
positive action measures is not compulsory for Member States according to EU law, but it is an explicit
possibility according to all EU Equality Directives, and it is one of the most extensive ways to fight
against structural and systemic inequalities. 14 Nonetheless, application at the national level may
establish some measures as compulsory in nature. This is the case of quotas in some Member States.
However, as we will discuss, there is ample debate regarding whether quotas may or may not be
considered positive action measures. 15
There is no conclusive list on what does constitute a positive action measure. Some Member States´
legislations have an open-ended list of examples, but this is far from definitive. Common examples of
positive action measures include employers giving preferential treatment to women or members of
disadvantaged ethnic minority groups in selecting candidates for employment and for promotion. As
another form of positive action measure, government agencies or employers may provide special
training, assistance, and advice to members of disadvantaged groups or start campaigns and projects
with a similar aim. Governments may also introduce laws that require private and state companies to
have a certain number of women on their board of management. 16

13

Ibid. Equinet (2014), Positive Action Measures…
Ibid. Equinet (2014), Positive Action Measures…
15
We will discuss quotas further in this chapter.
16
O’Cinneide, C (2014), Positive action, ERA, p 1
14

13

Quotas: Positive action or diversity and representation
measures?
Quotas are measures devoted to fight the lack of representation of a disadvantaged group in certain
sectors and areas of life. They are a measurement tool which establishes a defined proportion or
number of places or seats to be allocated to members of an underrepresented group (women and/or
men for instance). For example, Norway implemented gender quotas in 2003-2004 for corporate boards
requiring no gender to represent less than 40% of the board. 17 The core idea behind quotas is that
despite massive investments in diversity initiatives, the progress towards equality is slow. To fight the
persistence of bias in our systems, organizations and policy makers are increasingly turning to quotas (or
hard targets) to accelerate that process. 18
Legal traditions in different Member States have interpreted the use of quotas in different ways. In fact,
not all Member States understand quotas as positive action measures, but rather as a separate category
relating to fighting underrepresentation. Furthermore, some international organisations have also
understood quotas to be a different kind of measure from positive action. The Committee on Economic,
Social and Cultural Rights (CESCR), for instance, indicates that temporary special measures (positive
action) should be distinguished from permanent policies and strategies undertaken to achieve equality
of men and women. 19
The most widespread kind of quotas are those relating to representation among sexes. Almost all
countries contain, in this sense, some kind of measure stating that the Government or Parliament needs
to be composed of a certain percentage of each sex. Notably, this is the case for Spain or the abovementioned Norway, in which the law establishes that there needs to be at least between 40-60% of
men and women represented in government. These measures are often considered as neutral, given it
does not refer to one specific sex, but rather to a balanced representation of the sexes.
In fact, EU law, as explained in the introduction and as explored further on in this paper, establishes
quite rigid boundaries regarding positive action. Indeed, since the 1990s positive action has largely been
understood through the derogation approach within EU law as an exception to equality rather than an
intrinsic part of it. In that sense EU, law permits tie-break provisions but has consistently declared
automatic advantages as not in accordance with EU law.
Coincidentally, for the last decade the European Commission has been working on a proposal to
improve gender balance among non-executive directors of companies listed on stock exchanges and

17

The Institute for Gender and the Economy (GATE) at the Rotman School of Management, information available
at: https://www.gendereconomy.org/quotas/
18
Idem.
19
UN, Committee on Economic, Social and Cultural Rights (CESCR), Comment No. 16: The equal right of men and
women to the enjoyment of all economic, social and cultural rights (Article 3), E/C.12/2005/4, 11 August 2005.
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related measures, commonly referred to as ‘Women on Boards Directive’. 20 The Commission President,
Ursula von der Leyen, stated in her Political Guidelines that she will seek to build a majority to unblock
the Directive. Additionally, it is one of the priorities in the European Commission’s new EU Gender
Equality Strategy 2020-2025 and is amongst the priority pending proposals in the Commission’s work
programme for 2022. Following this, in January 2022 Commission President Ursula Von der Leyen met
with a representation of European Parliament MEPs to increase work on this file.
Before the proposal was made and in order to avoid overregulation, Viviane Reding launched the
‘Women on the Board Pledge for Europe’, a call on publicly listed companies in Europe to sign voluntary
commitment to increase women’s presence on their corporate boards to 30% by 2015 and 40% by 2020
through means of actively recruiting qualified women to replace outgoing male members.
Consequently, Member States established their own schemes at the national level. Some Member
States were more ambitious than others, and the result implied that the kind of measures (legal or selfregulation for instance), monitoring and enforcement mechanisms put in place greatly varied amongst
them.
After one year an analysis was made to see how effective these measures had been. The report
showed, that while the implementation of those measures had had a positive impact, in the sense that
it boosted the percentage of women on boards, progress was very limited. In January 2012, the average
number of female board members in the largest companies listed in the EU was 13.7% compared to
11.8% in 2010. This implied that with no further measures, it would take more than 40 years to arrive at
the objective of 2020, which entailed at least 40% of both sexes represented in boards. The conclusion
was that “The EU cannot afford to permit systematic gender imbalance at the top level of economic
decision-making any longer” and pointed to a public consultation as a next step. The results of those
efforts was the legislative proposal known as the Women on Boards Directive, which has still not been
approved, but remains as one of the priority pending legislative files for the European Commission.
The proposal clarifies that “The Court of Justice of the European Union (CJEU) has established the
criteria that need to be met in order to reconcile the two concepts of formal equality of treatment and
positive action aimed at bringing about de facto equality, both of which are recognised in the Charter as
well as in Article 157 TFEU and in Article 3 of Directive 2006/54/EC.” And shares the criteria established
by the CJEU, while establishing that Article 4(3) complies with these:
(1) the measures must concern a sector in which women are under-represented;
(2) they can only give priority to equally qualified female candidates over male candidates:
(3) they must not give automatic and unconditional priority to equally qualified candidates but must
include a “saving clause” which includes the possibility of granting exceptions in justified cases
which take the individual situation into account, in particular the personal situation of each
candidate.
20

Horizontal Directive (draft) COM(2008) 426 final, 2 July 2008: Proposal for a Council Directive on implementing
the principle of equal treatment between persons irrespective of religion or belief, disability, age or sexual
orientation Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on improving the
gender balance among non-executive directors of companies listed on stock exchanges and related measures, /*
COM/2012/0614 final - 2012/0299 (COD) */
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Thus, the wording of the ‘Women on Boards’ proposal seems to suggest that quotas, under tie-break
schemes, are to be understood as positive action measures, despite different understandings at the
national level and amongst international organisations that view quotas as measures aimed at fighting
underrepresentation.

What is not positive action?
Naturally, there are many other ways of ensuring and/or promoting equality which, while somewhat
linked or similar to positive action measures, do not fall under that definition, such as equality duties,
genuine occupational requirement, or reasonable accommodation measures. Furthermore, we will
explore the limitations of positive action, and when such actions may entail unjust preferential
treatment.

What is an equality duty?
Statutory equality duties may be defined as positive legal obligations to promote equality and prevent
discrimination, going beyond the general obligation to refrain from discrimination. Therefore, not only
does it require public bodies to have due regard to the need to eliminate unlawful discrimination,
harassment, and victimisation, but also to advance equality of opportunity between people who share a
protected characteristic. 21 It should be noted that while certain types of equality duties could be
qualified as positive action measures, equality duties are always duties. This implies that only some
positive action measures are translated into duties (quotas, for instance) and may be called equality
duties.
Equinet’ s study ‘Making Europe More Equal: A Legal Duty?’, commissioned in 2016, concluded that
there are three main categories of statutory duties in place in Europe; preventive, institutional and
mainstreaming duties. Preventive duties are statutory duties on organisations (public and private) to
take measures to prevent discrimination, harassment, or sexual harassment in employment or in the
provision of goods and services. Institutional duties are statutory duties on organisations (public and
private) to promote equality for employees or for people accessing their services. Mainstreaming duties
require public authorities to have due regard to the need to promote equality in carrying out their
functions, including legislating, budgeting, regulating, and policy making.

Genuine occupational requirement
While a disproportionately applied positive action measure becomes unjust preferential treatment 22,
there are also situations where applying positive action measures is simply impossible. This occurs in
the ‘genuine occupational requirement’ exception. This requirement allows employers to differentiate

21

Government Equalities Office (2011), EQUALITY ACT 2010: Public Sector Equality Duty What Do I Need To Know?
A Quick Start Guide For Public Sector Organisations Government Equalities Office (2011).
22
Further in the last section of this chapter
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against individuals on the basis of a protected ground where this ground has an inherent link with the
capacity to perform or the qualifications required for a particular job. 23
In the field of employment, the non-discrimination directives allow Member States to provide that
a difference in treatment based on a characteristic related to a protected ground shall not constitute
discrimination when this difference in treatment stems from the nature of the particular occupational
activities concerned or the context in which they are carried out. As the European Union Agency for
Fundamental Rights (FRA) and the Council of Europe (CoE) indicate, “such a characteristic constitutes
a genuine and determining occupational requirement, provided that the objective is legitimate, and the
requirement is proportionate”. 24
For example, there are some well-established occupations that fall under the genuine occupational
requirement such as artistic professions, which may require specific attributes that belong to individuals
as inherent characteristics, like “requiring a female singer to fit a performance style, a young actor to
play a particular role, an able-bodied individual to dance, or men or women for particular types of
fashion modelling. Other examples might include employing an individual of Chinese ethnicity in
a Chinese restaurant to maintain authenticity, the employment of women in women-only fitness
clubs”, 25 or “not requiring the armed forces and the police, prison or emergency services to recruit or
maintain in employment persons who do not have the required capacity to carry out the range of
functions that they may be required to perform with regard to the legitimate objective of preserving
the operational capacity of those services.” 26
Further, FRA and CoE point out that “The ability to justify sex discrimination by referring to the
effectiveness or efficiency of particular security or emergency services may prove more trickier, as
gender roles and social attitudes develop. For that reason, Member States are under an obligation to
reconsider restrictive measures periodically”. 27

What is reasonable accommodation and how does reasonable
accommodation differ from positive action measures?
Another simple way of further clarifying the concept of positive action measures is looking at how it
relates and differs from reasonable accommodation. Reasonable accommodation is a necessary and
23 European Union Agency for Fundamental Rights & Council of Europe, (2018) Handbook on European nondiscrimination law, p 97. See also –Gender Equality Directive (recast) 2006/54/EC, Article 14 (2); Race Equality
Directive, Article 4; Employment Equality Directive, Article 4 (1).
24
Ibid. European Union Agency for Fundamental Rights & Council of Europe, (2018) Handbook… p 98. See also Gender Equality Directive (recast), Article 14 (2); Race Equality Directive, Article 4; Employment Equality Directive,
Article 4 (1).
25
Ibid. European Union Agency for Fundamental Rights & Council of Europe, (2018) Handbook… p 98. See also CJEU, Case 248/83, Commission of the European Communities v. Federal Republic of Germany, 21 May 1985
26
Ibid. European Union Agency for Fundamental Rights & Council of Europe, (2018) Handbook… p 101. See also Employment Equality Directive 2000/78/EC, OJ L 303, 2.12.2000, p. 17
27
Ibid. European Union Agency for Fundamental Rights & Council of Europe, (2018) Handbook … p 102. See also Gender Equality Directive (recast), Article 31 (3).
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appropriate modification and adjustments not imposing a disproportionate or undue burden, where
needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal
basis with others of all human rights and fundamental freedoms. 28
Examples of reasonable accommodations include making existing facilities and information accessible to
the individual with a disability; modifying equipment; reorganizing activities; rescheduling work;
adjusting curricula learning materials and teaching strategies; adjusting medical procedures; or enabling
access to support personnel without disproportionate or undue burden.
Key elements guiding the implementation of the duty to provide reasonable accommodation include:
 Identifying and removing barriers that have an impact on the enjoyment of human rights for
persons with disabilities, in dialogue with the person with a disability concerned;
 Assessing whether an accommodation is feasible (legally or in practice) — an accommodation that
is legally or materially impossible is unfeasible;
 Assessing whether the accommodation is relevant (i.e., necessary, and appropriate) or effective in
ensuring the realization of the right in question. 29
Therefore, much like positive action measures, the key in determining the necessity of reasonable
accommodation is a similar proportionality analysis:
 Assessing whether the modification imposes a disproportionate or undue burden on the duty
bearer;
 The determination of whether a reasonable accommodation is disproportionate or unduly
burdensome requires an assessment of the proportional relationship between the means employed
and its aim, which is the enjoyment of the right concerned;
 Ensuring that the reasonable accommodation is suitable to achieve the essential objective of the
promotion of equality and the elimination of discrimination against persons with disabilities. 30
On the one hand, positive action measures are always temporary and need to be discontinued once
their purposed aim is achieved. On the other hand, reasonable accommodation measures, unless when
full accessibility has been achieved, may not be limited in time. Further, reasonable accommodation
measures are designed specifically to an individual’s needs and there is no ‘one size fits all’ response. For
example, reasonable accommodation would be to provide modification or adjustment to a building in
order to make it accessible for a disabled person to work there. A positive action measure would entail,
for example, the establishment of a rule that the employer must give preference to a disabled
candidate, should there be two candidates with the same qualification level. This is known as a tie-break

28

United Nations (UN), Convention on the Rights of Persons with Disabilities (CRPD), 13 December 2006, Article 2.
UN, Committee on the Rights of Persons with Disabilities (CRPD), General comment No. 6 on equality and nondiscrimination, CRPD/C/GC/6, 26 April 2018.
30
Equinet (2021), Reasonable accommodation for persons with disabilities: Exploring challenges concerning its
practical implementation, p4, Brussels
29
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scheme. The separation of reasonable accommodation from positive action measures is clear in most
national laws.

When does a positive action measure become unjust
preferential treatment?
Measures giving automatic preferential treatment to disadvantaged groups in employment have proved
to be particularly controversial and it is crucial to be able to establish when do positive action measures
become unjust preferential treatment. 31
An important key in making this distinction under EU law is whether or not the measure is in accordance
with the principle of proportionality. In essence, it means that the content and form of action shall not
exceed what is necessary to achieve the objectives and that the gain achieved through it outweighs the
de facto inequality caused by preferential treatment of one group to all the others. 32
The United Nations (UN) has provided a more precise guidance by the CERD Committee General
Recommendation No. 32 33, which explains that:





Special measures should be appropriate to the situation to be remedied;
Legitimate and necessary in a democratic society;
Respect the principles of fairness and proportionality; and
Be temporary.

Therefore, one way of separating positive action measure from unjust preferential treatment is
whether or not it passes the proportionality test. However, it should be noted that while countries like
Finland, the Netherlands and Belgium have a requirement of proportionality when applying positive
action, a surprisingly high number of states do not explicitly insist on the proportionality requirement. 34
Additionally, positive action measures should be designed and implemented on the basis of need,
grounded in a realistic appraisal of the current situation of the individuals and communities concerned.
Appraisals of the need for special measures 35 should be carried out based on accurate data,
disaggregated by grounds such as race, colour, descent and ethnic or national origin and incorporate a
gender perspective in order to appraise the socio-economic and cultural status and conditions of the
various groups in the population and their participation in the social and economic development of the
country. 36 Disaggregated data should also include disability. Under Article 31 of the Convention on the
Rights of Persons with Disabilities (CRPD), States Parties undertake to collect appropriate information,
31

CJEU case-law in this regard will be explored in Chapter 2 of this Report
The principle is enshrined in the Treaty on European Union under Article 5
33
UN, Committee on the Convention of the Elimination of racial Discrimination (CERD), General Recommendation
No. 32 The meaning and scope of special measures in the International Convention on the Elimination of Racial
Discrimination, CERD/C/GC/32, 24 September 2009
34
Selanec, G. (2014). Positive Action Measures in EU Law., European Academy of Law (ERA)
35
Positive action measures are called ‘special measures’ in the UN system.
36
Ibid. Equinet (2014), Positive Action Measures…
32
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including statistical and research data, to enable them to formulate and implement policies to give
effect to the Convention. Also, within concluding observations on the initial report of Poland, the
Committee recommended the collection of disaggregated data of women and children with disabilities.
Another way of distinguishing positive action measure from unjust preferential treatment can be found
through tie-break provisions, permitted under EU law. A tie-break situation is defined as a situation in
which an employer must choose between two or more equally qualified candidates. An employer may depending on the specific provision - even have to choose the candidate who represents the
underrepresented group. In other words, an employer can use a tie-break provision to remedy the
disadvantage suffered by people sharing a protected characteristic, or when participation in an area of
work is disproportionately low for persons sharing a protected characteristic. However, giving
preference to a candidate from an underrepresented group over a more qualified candidate, would
constitute unjust preferential treatment.
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Introduction

I

n this Chapter, we will analyse how positive action has been introduced in different legal
instruments, and how, where relevant, it has been interpreted in relevant case law. We will start by
analysing United Nations (UN) instruments, to continue with those esteeming from the Council of
Europe (CoE) and the European Union. The aim is to draw a clear picture of the interpretation of each
instrument and organisation in order to help illustrate how these terms have been understood and are
protected in the relevant European frameworks. This should also serve as a guide, where needed, by
legal practitioners when planning or implementing a positive action measure.

United Nations
The importance of positive action as a means to achieving true equality is recognized in a number of
United Nation conventions and recommendations of human rights treaty bodies. The adoption of
temporary special measures (positive action) intended to bring about de facto equality for
disadvantaged groups is not considered a violation of the right to non-discrimination, as long as such
measures do not lead to unequal or separate standards for different groups and are not continued after
the objectives for which they were taken have been achieved 37. According to the comments of the
treaty bodies 38, positive action aims at realizing not only formal equality, but also substantive equality,
which sometimes requires State Parties to take measures in order to suppress conditions that
perpetuate discrimination. The objective of positive action is equality of opportunity and treatment, and
once that goal is achieved, these measures should be discontinued39. Numerous documents of the
United Nations and human rights treaty bodies, as well as their case law, pay special attention to
equality between men and women, and positive action is recognized as necessary to improve the
position of women and accelerate equal enjoyment of all economic, social, and cultural rights. However,
the Committee on Economic, Social and Cultural Rights (CESCR) 40, indicates that temporary special
measures (positive action) should be distinguished from permanent policies and strategies undertaken
to achieve equality between men and women.

37

UN, Committee on Economic, Social and Cultural Rights (CESCR) General comment No. 13: the right to education
(Article 13), 8 December 1999.
38
UN, CESCR, General Comment No. 16: The Equal Right of Men and Women to the Enjoyment of All Economic,
Social and Cultural Rights (Article 3 of the Covenant), 11 August 2005, E/C.12/2005/4. UN, CESCR, General
Comment No. 17: The Right of Everyone to Benefit from the Protection of the Moral and Material Interests
Resulting from any Scientific, Literary or Artistic Production of Which He or She is the Author (Article 15, paragraph
1 (c) of the Covenant), 12 January 2006, E/C.12/GC/17. UN, Committee on the Elimination of All Forms of
Discrimination against Women (CEDAW), General recommendation No. 25, on Article 4, paragraph 1, of the
Convention on the Elimination of All Forms of Discrimination against Women, on temporary special measures,
2004.
39
Ibid. UN, CEDAW General comment No. 25.
40
Ibid. UN, CESR, General comment No. 16.
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Convention on the Elimination of all forms of Discrimination
against Women
The Convention on the Elimination of all forms of Discrimination Against Women (CEDAW) establishes
(Article 4, paragraph 1) that “adoption by States Parties of temporary special measures aimed at
accelerating de facto equality between men and women, shall not be considered discrimination as
defined in the present Convention, but shall in no way entail as a consequence the maintenance of
unequal or separate standards; these measures shall be discontinued when the objectives of equality of
opportunity and treatment have been achieved”.
It further establishes, in its second paragraph, that “Adoption by States Parties of special measures,
including those measures contained in the present Convention, aimed at protecting maternity shall not
be considered discriminatory”.
The provisions contained in CEDAW have been further developed in a number of General
recommendations, as well as the case law of the Committee on the Elimination of Discrimination against
Women, aimed at providing clarity on what each provision entails. In the lines that follow, a collection of
relevant extracts of these recommendations as well as relevant case law can be found:
General recommendation No. 5 Temporary special measures: Special
measures such as positive action, preferential treatment, or quota system to
advance women’s integration into education, the economy, politics, and
employment.
General recommendation No. 18 Disabled women: Special measures to
ensure that they have equal access to education and employment, health
services and social security, and to ensure that they can participate in all
areas of social and cultural life.
General recommendation No. 23 Political and public life: The formal
removal of barriers and the introduction of temporary special measures to
encourage the equal participation of both men and women in the public life of
their societies are essential prerequisites to true equality in political life. In
order, however, to overcome centuries of male domination of the public
sphere, women also require the encouragement and support of all sectors of
society to achieve full and effective participation, encouragement which must
be led by States parties to the Convention, as well as by political parties and
public officials. States parties have an obligation to ensure that temporary
special measures are clearly designed to support the principle of equality and
therefore comply with constitutional principles which guarantee equality to
all citizens.
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General recommendation No. 25 Article 4, paragraph 1, of the Convention
(temporary special measures): States parties should clearly distinguish
between temporary special measures taken under Article 4, paragraph 1, to
accelerate the achievement of a concrete goal for women of de facto or
substantive equality, and other general social policies adopted to improve the
situation of women and the girl child. Not all measures that potentially are, or
will be, favourable to women are temporary special measures.
The following section will illustrate the interpretation and understanding of temporary special measures
(positive action) as given by the Committee on Elimination of Discrimination against Women in its recent
views regarding communications alleging the failure of State Parties to take positive action in situations
where women from ethnic minorities are disadvantaged. In its recent views, the Committee considered
the merits of cases brought by the authors in their communications concerning the need to adopt
positive action aimed at eliminating the discriminatory practice of Roma communities, including Roma
women.
Views adopted by the Committee under Article 7 (3) of the Optional Protocol
in the case S.N. and E.R. v. North Macedonia 41
In August 2016, the authors who are nationals of North Macedonia of Roma
ethnicity, were evicted from the settlement they were living in, without any formal
notice, and left homeless. Both of them were minors and pregnant at the time of
the submission of the communication. They were left without shelter and access to
healthcare, as they did not have health insurance nor were able to obtain identity
documents. They claimed that the State Party had failed to take all positive
measures necessary to protect their right to healthcare, satisfactory living
conditions as well as tackle discrimination as guaranteed by the CEDAW. As they
are women of Roma ethnic origin, minors, pregnant and living in poverty, they are
prone to become victims of multiple forms of discrimination. Therefore, according
to the authors, special measures were needed to protect them from these
situations and because none were taken, there is a violation of Article 4 (1) and (2)
of CEDAW, among other breaches.
In its final views, the Committee noted that by evicting the authors without
ensuring appropriate alternative housing, health, and maternal care, given their
vulnerable situation, is discriminatory. It was further noted that forced evictions
mostly target Roma communities in the country and the State Party failed to take
positive measures in order to eliminate such discriminatory practices. Regardless of
41

UN, Committee on the Elimination of Discrimination Against Women (CEDAW), Views adopted by the
Committee under Article 7(3) of the Optional Protocol, concerning communication No. 107/2016,
CEDAW/C/75/D/107/2016, 24 February 2020.
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the authors being minors and pregnant, they were treated the same way as the
other evicted persons. Therefore, the Committee found a violation of authors’
rights under Article 4(1) and (2) of CEDAW, and along with other recommendations,
the Committee advised the State Party to adopt and pursue policies and measures,
including temporary special measures under Article 4(1), to combat the various
forms of discrimination Roma girls and women suffer.
Views adopted by the Committee under Article 7 (3) of the Optional Protocol
in the case L.A. et al. v. North Macedonia42
The four authors of this communication are also nationals of North Macedonia of
Roma ethnicity. They were evicted from their homes in August 2016, without prior
notice, and left in a life and health threatening situation. These women were single,
young or minors, pregnant and/or with minor children. They claimed that they
suffered discrimination on the basis of their gender, ethnicity, age, class, and health
status. The State Party did not take appropriate measures in order to eliminate the
discriminatory forced evictions targeting Roma communities, especially in relation
to the vulnerable situation of the authors. It also failed to adopt measures to
provide them with adequate health care services despite the fact that three of the
authors were pregnant at the time.
The Committee noted that the authors were left without a shelter, without a prior
notice or a safe alternative, without an access to healthcare, while being in a
vulnerable situation. The Committee therefore stated that the State Party violated
the authors’ rights under Articles 2 (d) and (f); 12 (1) and (2) and 14 (2) (b) and (h)
of CEDAW. It was recommended, among other recommendations, that the State
party adopt measures, including temporary special measures, in accordance with
Article 4 (1) of CEDAW to tackle discrimination against Roma women and girls.

International Covenant on Civil and Political Rights
Article 27 of the International Covenant on Civil and Political Rights (ICCPR) establishes that “In those
States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall
not be denied the right, in community with the other members of their group, to enjoy their own
culture, to profess and practice their own religion, or to use their own language”.
General comment No. 17: Article 24 (Rights of the child) mentions that
“Article 24 of the International Covenant on Civil and Political Rights
recognizes the right of every child, without any discrimination, to receive from
his family, society and the State the protection required by his status as a
42

UN, Committee on the Elimination of Discrimination Against Women (CEDAW), Views adopted by the
Committee under Article 7(3) of the Optional Protocol, concerning communication No. 110/2016,
CEDAW/C/75/D/110/2016, 24 February 2020.
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minor. Consequently, the implementation of this provision entails the
adoption of special measures to protect children, in addition to the measures
that States are required to take under Article 2 to ensure that everyone
enjoys the rights provided for in the Covenant”.

International Covenant on Economic, Social and Cultural Rights
International Covenant on Economic, Social and Cultural Rights does not contain provisions on positive
action. However, the Committee issued recommendations that positive action should be taken for the
purpose of securing de facto equality for disadvantaged or marginalized individuals or groups, especially
children, older persons and men and women in the enjoyment of all economic, social, and cultural
rights.
General comment No. 6: The economic, social, and cultural life of older
persons: As respect for the rights of older persons requires special
measures to be taken, State Parties are required by the Covenant to do so to
the maximum of their available resources.
General comment No. 13: The right to education: The adoption of
temporary special measures intended to bring about de facto equality for
men and women and for disadvantaged groups is not a violation of the right to
non-discrimination with regard to education, as long as such measures do
not lead to the maintenance of unequal or separate standards for different
groups, and provided they are not continued after the objectives for which
they were taken have been achieved.
General comment No. 16: The equal right of men and women to the
enjoyment of all economic, social, and cultural rights: The obligation to fulfil
requires States parties to take steps to ensure that in practice, men and
women enjoy their economic, social, and cultural rights on a basis of equality.
Such steps should include: to design and implement policies and
programmes to give long term effect to the economic, social, and cultural
rights of both men and women on the basis of equality. These may include
the adoption of temporary special measures to accelerate women’s equal
enjoyment of their rights, gender audits, and gender specific allocation of
resources.
General comment No. 17: The right of everyone to benefit from the
protection of the moral and material interests resulting from any scientific,
literary or artistic production of which he or she is the author (Article 15): The
26

adoption of temporary special measures taken for the sole purpose of
securing de facto equality for disadvantaged or marginalized individuals or
groups, as well as those subjected to discrimination is not a violation of the
right to benefit from the protection of the moral and material interests of the
author, provided that such measures do not perpetuate unequal or separate
protection standards for different individuals or groups and are discontinued
once the objectives for which they were adopted are achieved. States parties
in which ethnic, religious or linguistic minorities exist are under an obligation
to protect the moral and material interests of authors belonging to these
minorities through special measures to preserve the distinctive character of
minority cultures.

Convention on the Rights of Persons with Disabilities
Article 5, paragraph 4 of the Convention on the Rights of Persons with Disabilities (CRPD) establishes
that “Specific measures which are necessary to accelerate or achieve de facto equality of persons with
disabilities shall not be considered discrimination under the terms of the present Convention”. The
Committee on the Rights of Persons with Disabilities has touched upon special measures in this regard
in:
General comment No. 3 (2016) on women and girls with disabilities: In line
with the Convention, States parties must take “all appropriate measures” to
ensure and promote the full realization of all human rights and fundamental
freedoms for all persons with disabilities. Measures can be of a legislative,
educational, administrative, cultural, political, linguistic, or other nature.
Measures are appropriate if they respect the principles of the Convention,
including the goal of guaranteeing women with disabilities the exercise and
enjoyment of the human rights and fundamental freedoms set out in the
Convention. Measures may be temporary or long-lasting and should
overcome de jure and de facto inequality. While temporary special measures
such as quotas might be necessary to overcome structural, or systemic,
multiple discrimination, long-lasting measures such as reforming laws and
policies to ensure the equal participation of women with disabilities in all
areas of life are essential prerequisites for achieving substantive equality for
women with disabilities.

Convention on the Rights of the Child
There are no specific provisions on positive action in the Convention of the Rights of Child although
there are a lot of measures of general conditions imposing a positive obligation to the states to ensure
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safe and supportive environment for children without discrimination. However, the Committee on the
Rights of Child issued a recommendation on children with disabilities that contains positive action.
General comment No. 4: Adolescent health and development in the context
of the Convention on the Rights of the Child states that State parties should
adopt special measures to ensure the physical, sexual, and mental integrity
of adolescents with disabilities, who are particularly vulnerable to abuse and
neglect.

Convention on the Elimination of All Forms of Racial
Discrimination
Convention on the Elimination of All Forms of Racial Discrimination (CERD) establishes in its first Article
that special measures taken for the sole purpose of securing adequate advancement of certain racial or
ethnic groups or individuals requiring such protection as may be necessary in order to ensure such
groups or individuals equal enjoyment or exercise of human rights and fundamental freedoms, shall not
be deemed racial discrimination, provided, however, that such measures do not, as a consequence, lead
to the maintenance of separate rights for different racial groups and that they shall not be continued
after the objectives for which they were taken have been achieved (Article 1, paragraph 4). Further, the
Convention establishes that “States Parties shall, when the circumstances so warrant, take, in the social,
economic, cultural, and other fields, special and concrete measures to ensure the adequate
development and protection of certain racial groups or individuals belonging to them, for the purpose of
guaranteeing them the full and equal enjoyment of human rights and fundamental freedoms. These
measures shall in no case entail as a consequence the maintenance of unequal or separate rights for
different racial groups after the objectives for which they were taken have been achieved” (Article 2
paragraph 2). The Committee on the Elimination of Racial Discrimination issued General
recommendation XXVII on discrimination against Roma:
General recommendation XXVII on discrimination against Roma:
Measures to improve living conditions: 1. To take special measures to
promote the employment of Roma in the public administration and
institutions, as well as in private companies; 2. To adopt and implement,
whenever possible, at the central or local level, special measures in favour of
Roma in public employment such as public contracting and other activities
undertaken or funded by the Government, or training Roma in various skills
and professions.
Measures concerning participation in public life: To take the necessary steps,
including special measures, to secure equal opportunities for the
participation of Roma minorities or groups in all central and local
governmental bodies.
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Measures of a general nature: 1. Formulate and put into action a
comprehensive national strategy with the participation of members of
affected communities, including special measures in accordance with
Articles 1 and 2 of the Convention, in order to eliminate discrimination
against members of descent-based groups; 2. Adopt special measures in
favour of descent-based groups and communities in order to ensure their
enjoyment of human rights and fundamental freedoms, in particular
concerning access to public functions, employment and education;
Economic and social rights: Take special measures to promote the
employment of members of affected communities in the public and private
sectors.

Council of Europe
The Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) does not
contain an explicit provision concerning positive action but contains a general provision in Article 14 that
sets out a clear prohibition of discrimination. Nonetheless, the European Court of Human Rights (ECtHR)
has explored the compatibility of positive action with the Convention. According to case law, Article 14
does not preclude a State Party from treating groups differently in order to correct “factual inequalities”
between them. 43 Thus, the general prohibition of discrimination is subject to an override, where the
State Party is able to establish that there are reasons that objectively and reasonably justify the
discrimination that has occurred.
For example, the ECtHR has found that measures resulting in a difference in treatment between men
and women could be justified to compensate women for existing inequalities. In Andrle v. the Czech
Republic, the applicant complained that, unlike for women, there was no lowering of pensionable age
for men who had raised children. The ECtHR held that the provision allowing for such a measure was
objectively and reasonably justified so as to compensate women for the inequalities (such as generally
lower salaries and pensions) and the hardship generated by the expectation that they would work on a
full-time basis and take care of children and the household. 44
The European Charter for Regional or Minority Languages and the Convention on preventing and
combating violence against women and domestic violence (Istanbul Convention) have expressed
provisions regarding positive action or ‘special measures’. In this sense, Article 7 in the European Charter
for Regional or Minority Languages establishes that “The adoption of special measures in favour of
regional or minority languages aimed at promoting equality between the users of these languages and
43

See for example, ECtHR, Taddeucci and MacCall v. Italy (No. 51362/09), 30 June 2016, paragraph 81; Kurić and
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the rest of the population or which take due account of their specific conditions is not considered to be
an act of discrimination against the users of more widely-used languages”. The Istanbul Convention
establishes in Article 4, Paragraph 4, that “Special measures that are necessary to prevent and protect
women from gender-based violence shall not be considered discrimination under the terms of this
Convention”.
As regards the understanding of the special measures under the Istanbul Convention, the Council of
Europe Group of Experts on Action against Violence against Women and Domestic Violence (GREVIO),
an independent expert body mandated to monitor the implementation of the Istanbul Convention, gives
further guidance in its reports assessing the legislative and other measures taken by the Parties to
enforce the provisions of the Istanbul Convention. In its 2019 Baseline evaluation report, evaluating the
measures of implementation taken by the Finnish authorities, GREVIO specifically pointed out that
special measures, including the setting-up of women-only support services needed to prevent and
protect women from gender-based violence, were not regarded as discriminatory under Article 4,
paragraph 4, of the Istanbul Convention. 45
The European Social Charter guarantees social and economic rights related, for instance, to
employment, education, or health. Article 20 of the Charter on the right to equal opportunities and
equal treatment in matters of employment and occupation without discrimination on the ground of sex,
guarantees all workers equal rights at all stages of working life. In order to achieve this, among other
actions, it is required of States Parties to take positive measures to eliminate structural inequalities
between male and female workers. The European Committee of Social Rights evaluates whether
countries adhere to the rights of the Charter. Moreover, if countries accepted the collective complaints
procedure, organisations could make direct complaints against them on possible non-implementation of
the Charter.
In 2016, an NGO called University Women Europe (‘UWE’) initiated a range of complaints against all
European countries which accepted the collective complaints procedure. In Complaints No. 124-138,
UWE alleged 15 countries of not eliminating the gender pay gap nor solving the issue of underrepresentation of women in decision-making positions within private companies. The Committee was
thus able to further advance its gender equality jurisprudence and assess a variety of national situations.
Violation of the right to equal opportunities and/or equal pay were identified in 14 States. Despite the
fact that a variety of positive developments in the recent years were recognised, the States were found
not to be taking enough positive measures to tackle the challenges. The States must actively take steps
to promote gender equality and equal pay.
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Group of Experts on Action against Violence against Women and Domestic Violence (GREVIO), (Baseline)
Evaluation Report on legislative and other measures giving effect to the provisions of the Council of Europe
Convention on Preventing and Combating Violence against Women and Domestic Violence (Istanbul Convention)
Finland, GREVIO/Inf(2019)9, 2 September 2019.
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University Women of Europe (UWE) v. Belgium 46
In Complaint No. 124/2016, University Women of Europe v. Belgium, the UWE
stated that the pay gap as well as under-representation of women in decisionmaking positions in private companies in the State persists, thus constituting a
violation of Articles 1, 4 (paragraph 3), 20 and E of the Revised European Social
Charter. The Committee assessed the allegations concerning equal pay from two
angles. Firstly, the obligations of recognising and enforcing the right of equal pay
under Articles 4 (paragraph 3) and 20.c were evaluated. Further, it was found that
Belgium met its obligations in recognising and putting in practice the right of equal
pay, the access to remedies for victims of wage discrimination, and to maintain an
effective equality body. However, it did not meet the obligation to recognise and
respect pay transparency in practice, which meant that there was a violation of the
two articles of the Charter. The duty to adopt measures to promote the right to
equal pay for equal work, under Article 20.c of the Charter, including adoption of
measures to promote equal opportunities through gender mainstreaming, was also
evaluated. In this regard, the Committee held that Belgium had a low gender pay
gap when compared to the EU average, and that it was further decreasing. The
measures, such as gender budgeting or the national action plan to promote gender
equality, succeeded in reducing the gender pay gap and therefore there was no
violation of Article 20.c. Secondly, the Committee evaluated how the state tackled
the representation of women in decision-making positions within private
companies under Article 20.d of the Charter. The Committee observed that the
introduction of the so-called Quota Law in 2011 positively impacted on the number
of women in management boards, as the number had risen from 10.5% in 2010 to
34.4% in 2019. Despite the fact that progress still had to be made, there was no
violation of Article 20.d of the Charter.

European Union
EU Equal Treatment Directives 47, define positive action as “specific measures to prevent or compensate
for disadvantages linked to specific personal characteristics, with a view to ensuring full equality in
practice”. Likewise, especial reference is given to gender inequalities and the use of measures in order
to provide special measures to prevent or compensate disadvantages, advantages for the underrepresented sex or to ensure full equality in practice. 48 Likewise, the Charter of Fundamental Rights of
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European Committee of Social Rights, University Women of Europe (UWE) v. Belgium, Complaint No. 124/2016,
Decision on the merits 6 December 2019.
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the EU recognizes that positive action for persons with disabilities is a means to ensure their
independence and integration in society and work environment.

The Treaty of the Functioning of the European Union
The treaty of the Functioning of the European Union contains a number of legal provisions that talk
about ‘measures providing specific advantages’, ‘appropriate action’ or supporting the adoption of
measures to achieve equality:

With a view to ensuring full equality in practice between men and women in working life, the
principle of equal treatment shall not prevent any Member State from maintaining or adopting
measures providing for specific advantages in order to make it easier for the under-represented
sex to pursue a vocational activity or to prevent or compensate for disadvantages in professional
careers. (Article 157 paragraph 4 (former Article 141(4))

Without prejudice to the other provisions of the Treaties and within the limits of the powers
conferred by them upon the Union, the Council, acting unanimously in accordance with a special
legislative procedure and after obtaining the consent of the European Parliament, may take
appropriate action to combat discrimination based on sex, racial or ethnic origin, religion or
belief, disability, age, or sexual orientation. (Article 19 (former Article 13 Treaty Establishing
the European Community), paragraph 1)

By way of derogation from paragraph 1, the European Parliament, and the Council, acting in
accordance with the ordinary legislative procedure, may adopt the basic principles of Union
incentive measures, excluding any harmonisation of the laws and regulations of the Member
States, to support action taken by the Member States in order to contribute to the achievement
of the objectives referred to in paragraph 1. (Article 19 (former Article 13 Treaty Establishing
the European Community), paragraph 2)

Charter of Fundamental Rights of the European Union
Two articles in the Charter address explicitly positive action: Article 23 (Equality between men and
women) and Article 26 (Integration of persons with disabilities)
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The principle of equality shall not prevent the maintenance or adoption of measures providing
for specific advantages in favour of the under-represented sex. (Article 23)

The Union recognises and respects the right of persons with disabilities to benefit from
measures designed to ensure their independence, social and occupational integration, and
participation in the life of the community. (Article 26)

Equality Directives
As previously stated, the Equality Directives have a similar wording as regards positive action. They all
refer to the possibility of Member States to establish measures and provide a few guidelines that should
be followed in this respect.
In this sense, for instance, Directive 2006/54/EC (The Gender Recast Directive) establishes in Article 3
that “Member States may maintain or adopt measures within the meaning of Article 141(4) of the
Treaty with a view to ensuring full equality in practice between men and women in working life.”
(Former Directive 2002/73/EC had exactly the same wording in Article 2 paragraph 4).
While Recitals are not enforceable on their own, they provide important information as to the way
Directives should be interpreted. In the Recast Directive, Recitals 21 and 22 establish that “The
prohibition of discrimination should be without prejudice to the maintenance or adoption of measures
intended to prevent or compensate for disadvantages suffered by a group of persons of one sex. Such
measures permit organisations of persons of one sex where their main object is the promotion of the
special needs of those persons and the promotion of equality between men and women.” And “In
accordance with Article 141(4) of the Treaty, with a view to ensuring full equality in practice between
men and women in working life, the principle of equal treatment does not prevent Member States from
maintaining or adopting measures providing for specific advantages in order to make it easier for the
under-represented sex to pursue a vocational activity or to prevent or compensate for disadvantages in
professional careers. Given the current situation and bearing in mind Declaration No 28 to the
Amsterdam Treaty, Member States should, in the first instance, aim at improving the situation of
women in working life”.
The Gender Goods and Services Directive 2004/113, while not referring to Article 141(4) of the Treaty,
uses a similar wording in its Article 6 “With a view to ensuring full equality in practice between men and
women, the principle of equal treatment shall not prevent any Member State from maintaining or
adopting specific measures to prevent or compensate for disadvantages linked to sex”.
Directive 2010/41/EU on the application of the principle of equal treatment between men and women
engaged in an activity in a self-employed capacity, makes a similar reference to Article 157(4) of the
Treaty on the Functioning of the European Union, mentioning in Recital 15 that “…Member States may,
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maintain or adopt measures providing for specific advantages in order to make it easier for the underrepresented sex to engage in self-employed activities or to prevent or compensate for disadvantages in
their professional careers. In principle, measures such as positive action aimed at achieving gender
equality in practice should not be seen as being in breach of the legal principle of equal treatment
between men and woman.”
The so-called 2000 Directives – Directive 2000/43/EC (Race Equality Directive-RED) and Directive
2000/78/EC (Establishing a general framework for equal treatment in employment and occupation-EED)
- contain the same provision (albeit each referring to the grounds covered by that provision): “With a
view to ensuring full equality in practice, the principle of equal treatment shall not prevent any Member
State from maintaining or adopting specific measures to prevent or compensate for disadvantages
linked to racial or ethnic origin”. (Article 5 Positive action in RED, Article 7 referring to all grounds
covered by EED in the EED).
The EED nonetheless, adds a second paragraph (Article 7 (2)) referring specifically to persons with
disabilities: “With regard to disabled persons, the principle of equal treatment shall be without prejudice
to the right of Member States to maintain or adopt provisions on the protection of health and safety at
work or to measures aimed at creating or maintaining provisions or facilities for safeguarding or
promoting their integration into the working environment.”
As regards the interpretation of these provisions, the EED, in Recitals 26 and 27 give further guidance:
“The prohibition of discrimination should be without prejudice to the maintenance or adoption of
measures intended to prevent or compensate for disadvantages suffered by a group of persons of a
particular religion or belief, disability, age or sexual orientation, and such measures may permit
organisations of persons of a particular religion or belief, disability, age or sexual orientation where their
main object is the promotion of the special needs of those persons” (Recital 26) and “In its
Recommendation 86/379/EEC of 24 July 1986 on the employment of disabled people in the Community,
the Council established a guideline framework setting out examples of positive action to promote the
employment and training of disabled people, and in its Resolution of 17 June 1999 on equal
employment opportunities for people with disabilities, affirmed the importance of giving specific
attention inter alia to recruitment, retention, training and lifelong learning with regard to disabled
persons.” (Recital 27).
Recital 17 of the RED shares that “The prohibition of discrimination should be without prejudice to the
maintenance or adoption of measures intended to prevent or compensate for disadvantages suffered by
a group of persons of a particular racial or ethnic origin, and such measures may permit organisations of
persons of a particular racial or ethnic origin where their main object is the promotion of the special
needs of those persons.”

Court of Justice of the European Union
According to the case law of the Court of Justice of the European Union (CJEU), positive action is
understood as an exception to the principle of equal treatment and non-discrimination. While the
majority of the previous case law of the CJEU concerning the adoption of positive action measures is
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rather limited to gender, recent case law raises questions on the applicability of positive action also on
other grounds, namely religion. For example, the most recent case explored the extent of positive action
concerning the adoption of measures aimed at compensation for religious disadvantages in order to
ensure full equality in practice. The CJEU has thus addressed the extent of positive action under Council
Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in
employment and occupation.
Cresco Investigation GmbH v Markus Achatzi 49
Under Austrian law, Good Friday is a paid public holiday only for members of
certain Christian churches. This, however, means that those who are not members
of these Christian churches have one paid holiday less. Mr. Achatzi, an employee of
a private detective agency, is not a member of any of these churches. He claimed
that he suffered discrimination on the grounds of religion as he did not receive
public holiday pay for the work he did on Good Friday and asked his employer for
the additional pay. The referring court asked the CJEU whether the difference in
treatment constituted positive action in order to eliminate disadvantages due to
religion and if it was necessary to protect their right to freely practice their religion.
The Court ruled that the measures by the national legislation could not be seen as
measures necessary to protect the rights and freedoms of others, within the
meaning of Article 2(5) of Directive 2000/78/EC nor seen as measures taken to
compensate for religious disadvantages, within the meaning of Article 7(1) of
Directive 2000/78/EC. Good Friday as a paid public holiday only for members of the
specific churches, constituted direct discrimination on grounds of religion.
Most of the cases brought before the CJEU concerning requests for preliminary rulings on the
compatibility of national regulations with EU law provisions on the prohibition of discrimination and the
extent of positive action as an exception to the principle of non-discrimination have been limited to
gender. As such, the CJEU has considered cases concerning the relevant provisions of Directive
76/207/EEC on equal treatment for men and women as regards access to employment, vocational
training and promotion and working conditions. The said directive has been replaced by recast Directive
2006/54/EC on the implementation of the principle of equal opportunities and equal treatment of men
and women in matters of employment and occupation (recast). As will be discussed later in this paper,
the CJEU has so far, with one exception, considered the scope of positive action measures primarily
under these two directives addressing discrimination in employment.
Among the recent examples of cases in which the CJEU had the opportunity to consider the
compatibility of national legislation with the positive measures as enshrined in the new recast Directive
2006/54/EC, was, for example, a case concerning national provisions under which a male civil servant
was not entitled to parental leave if his wife did not work. In this case the CJEU held that such measures
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cannot be considered as positive action, but rather discrimination on grounds of sex against male civil
servants. Such national provisions do not serve to ensure equality between men and women in working
life but help to preserve the traditional roles of women and men in parenting, where men serve as
subsidiary to the role of women. 50
Furthermore, within the recent case law of the CJEU on positive action measures, the CJEU has also held
that measures under which male civil servants with three children are not entitled to early retirement
and service credit unless they have taken a break for each of their children are discriminatory. These
measures do not compensate for obstacles that workers taking breaks may suffer and thus are not
suitable for ensuring equality between female and male workers in their professional lives. 51
Besides the recent findings of the CJEU, the Court has judged in a number of cases that challenged the
extent of positive action as enshrined in Directive 76/207/EEC. The CJEU has developed important
conditions to consider in evaluating the compatibility of positive action measures with the EU law
framework on non-discrimination. For example, the CJEU had to consider if measures that did not allow
employed fathers to breastfeeding leave if the mother of the child was not employed, constituted a
difference in treatment on grounds of sex. In this case, the CJEU considered that such measures did not
reduce the inequalities women face and could further bolster the traditional roles of society where men
are not involved in parental duties. 52
The lines that follow contain a compilation of relevant case law relating to positive action in the area of
sex/gender, as well as the compatibility of national regulations with the EU law framework on positive
action.
Konstantinos Maïstrellis v Ypourgos Dikaiosynis, Diafaneias kai Anthropinon
Dikaiomaton 53
Mr. Maistrellis, who is a judge in Greece, sought a nine month long paid parental
leave to bring up his child. Under Article 44(21) of the Greek Code on the Status of
Judges, however, the leave only applied to mothers who exercised the profession of
judge. He, as a male judge, would only be entitled to parental leave if his wife
worked or due to a serious condition, she was unable to take care of the child.
However, mothers who are civil servants are always entitled to parental leave. The
referring court therefore asked the CJEU if national provisions under which a civil
servant was not entitled to parental leave due to the reasons mentioned above
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CJEU, case C-222/14, Konstantinos Maïstrellis v. Ypourgos Dikaiosynis, Diafaneias kai Anthropinon Dikaiomaton,
16 July 2015.
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CJEU, case C-173/13, Maurice Leone, Blandine Leone v. Garde des Sceaux, ministre de la Justice, Caisse nationale
de retraite des agents des collectivités locales, 17 July 2014.
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CJEU, case C-104/09, Pedro Manuel Roca Álvarez v. Sesa Start España ETT SA, 30 September 2010
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were compatible with Directives 96/34 (Parental Leave Directive) and 2006/54
(Employment Equality Directive).
The CJEU ruled that provisions of the two directives preclude the stated national
provisions. The national legislation cannot prohibit a male civil servant to exercise
his right to parental leave due to his wife not being in work. The national provisions
in regard to Article 3 of Directive 2006/54 entitled ‘Positive Action’, do not serve to
ensure equality between men and women in working life but could further preserve
the traditional distribution of their roles, where men serve as subsidiary to the
parental role of women. The Greek Civil Service Code introduces direct
discrimination on grounds of sex towards civil servant fathers asking for parental
leave, which contradicts the Employment Equality Directive.
Maurice Leone, Blandine Leone v Garde des Sceaux, ministre de la Justice,
Caisse nationale de retraite des agents des collectivités locales 54
Under the French Pensions Code, a civil servant who is a parent of three children is
entitled to an early retirement with immediate payment of pension. The parent
needs to meet certain conditions, including having taken a career break of a
continuous duration of at least two months for each child. French law also grants a
service credit for pension purposes provided for each child for whom the career
break was taken.
Mr. Leone, who had worked as a nurse, applied for early retirement as a father of
three children. His application was refused as he had not taken a career break for
each of his children. Mr. Leone brought the case to court stating that he had
suffered discrimination on grounds of sex. The case was brought before the CJEU.
The Court ruled that both the service credit scheme for pension purposes as well as
the early retirement scheme were discriminatory. This was because the criteria lead
to a situation where a significantly higher proportion of women than men received
the mentioned benefit. Female civil servants are the ones to benefit from this
scheme as the minimum of two months-long maternity leave in France is
mandatory, while the other types of leave are optional. Moreover, the Court ruled
that the compensation for disadvantages that any worker (regardless of their sex)
may suffer as a result of taking career breaks for child-caring, is a legitimate social
policy aim. Nonetheless, the stated criteria to select persons eligible for such
compensation are not the correct ones. Therefore, neither of the two measures
could be seen as the correct adjustment to ensure equality between female workers
and male workers in their professional lives.
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Pedro Manuel Roca Álvarez v Sesa Start España ETT SA 55
Under the Spanish Workers’ Statute, employed mothers and fathers can apply for
‘breastfeeding leave’ which grants them an hour off work for the first nine months
after their child was born. Mr. Álvarez requested breastfeeding leave from his
employer, but his request was denied because the mother of his child was selfemployed, not employed. The appealing court believed that the legislation was no
longer connected to the biological fact of breastfeeding, but it could also serve as
time solely dedicated to the child. The referring court asked the CJEU whether the
leave’s condition to the woman’s employment is not a discriminatory measure
contrary to the principle of equal treatment of men and women under Directive
76/207.
The CJEU ruled that the national measures which did not allow employed men to
breastfeeding leave unless the child’s mother was also employed, established a
difference in treatment on grounds of sex between mothers and fathers who were
both employed. The fact of being a parent was not enough for fathers to be granted
the leave, whereas for women in the same position it is. Such discrimination did not
reduce inequalities for women, nor attempt to compensate for or prevent
disadvantages in their professional lives. In fact, the difference in treatment could
bolster the traditional roles of women and men and preserve the men’s secondary
role in parental duties. At the same time, a self-employed woman and her work life
could become limited by bearing the responsibilities for the child alone, without the
father there to ease them.
H. Lommers and Minister van Landbouw, Natuurbeheer en Visserij 56
The Dutch Ministry of Agriculture had reserved a limited number of nursery places
for children of female employees. Mr. Lommers, an official at the Dutch Ministry of
Agriculture, asked for a nursery place for his child. His request was rejected as his
wife was employed elsewhere and the Ministry granted nursery places for its male
employees only in cases of emergency. The CJEU ruled that the measure was
legitimate on grounds that women were extensively under-represented within the
Ministry. If female employees were not given affordable nursery and care facilities,
they would more likely resign from their jobs. Therefore, this measure was
consistent with Article 2(4) of Directive 76/207/ECC on Equal Treatment as long as
male employees who took care of their children by themselves were granted places
in the nursery on the same conditions as female employees.
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Joseph Griesmar and Ministre d’ l'Économie, des Finances et d’ l'Industrie,
Ministre de la Fonction publique, de la Réforme d’ l'État et de la
Décentralisation 57
In France, female civil servants who are mothers received service credit for children
upon calculation of pension. Male civil servants were not entitled to the credit. The
CJEU noted that the credit was not related to the occupational disadvantages
during maternity leave but to offset occupational disadvantages resulting from
bringing up a child, which concerned men as well. The way the service credit
worked was thus discriminative against male workers and could not be authorised
as a positive action measure since being granted at retirement, the measure did not
provide remedy for the obstacles women might have encountered during their
careers.
Katarina Abrahamsson, Leif Anderson and Elisabet Fogelqvist 58
Under Swedish law at the time, preference was to be given to a sufficiently
qualified candidate of the under-represented sex for a public post. It was not
required for such a candidate to be equally qualified as candidates belonging to the
opposite sex, but the difference in their qualifications could not be in breach with
the requirement of objectivity in making appointments. The CJEU ruled that this
legislation was not permitted under Article 141(4) EC and Article 2(1) and (4) of
Directive 76/207/EEC. However, the CJEU also stated that Article 2(1) and (4) of
Directive 76/207/EEC on Equal Treatment did not preclude a national case-law rule
under which a candidate belonging to the under-represented sex possessing
equivalent or substantially equivalent qualifications, could be prioritised over a
candidate of the opposite sex, after objectively assessing the candidates and taking
their specific personal situations into account. The provisions in the Swedish
Discrimination Act have been changed, and the provisions are now in accordance
with the ruling of the CJEU.
Georg Badeck and Others, interveners: Hessischer Ministerpräsident and
Landesanwalt beim Staatsgerichtshof des Landes Hessen 59
In the Land of Hessen, Germany, the Act on Women’s equality gave priority to
women in recruitment, training, and promotions in sectors of the public service
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where women were under-represented and where the female and male applicants
were equally qualified and there existed no greater legal reasons opposing it.
The CJEU ruled that Article 2(1) and (4) of Directive 76/207/EEC on Equal Treatment
does not preclude a national rule which gives priority to women in underrepresented sectors. This can be for example in the form of allocating at least half
the training places, in trained occupations to women or that women are
guaranteed to be called for an interview if they meet all the required conditions.
Hellmut Marschall v. Land Nordrhein-Westfalen 60
The Land Nordrhein-Westfalen, Germany, within its Law on Civil Servants, gave
priority for promotion to female candidates under certain preconditions. There had
to be fewer women than men at the particular level of post in a sector of the public
service and at the same time, female and male candidates had to be equally
qualified for the job. If these conditions were met, and unless there existed any
other reasons specific to an individual male candidate that leaned the balance in his
favour, priority was given to the female candidate. This law thus did not give an
absolute and unconditional priority to women as in the Kalanke case.
Due to the fact that this positive action measure served to counteract the gender
imbalance in employment caused by social attitudes, behaviour, and structures, the
CJEU ruled that the law was not precluded by Article 2(1) and (4) of Directive
76/207/ECC, provided that in these specific cases, the candidates would be
objectively assessed and all criteria specific to the candidates would be taken into
account. Priority would be given to male candidates if one or more criteria tilted
the balance in their favour. These criteria, however, cannot be discriminatory
against the female candidates.
Eckhard Kalanke v Freie Hansestadt Bremen 61
The Land of Bremen, Germany, automatically prioritised the recruitment or
promotion of female candidates in sectors where they were under-represented and
where they had the same qualifications as a male candidate. The CJEU ruled that
national rules guaranteeing automatic preference to female candidates surpass the
promotion of equal opportunities and go beyond the positive action exception in
Article 2(4) Directive 76/207/EEC.
The positive action case law has until recently been limited to cases related to gender. However, as it
can be seen in the case law above, in 2019, the CJEU in Case C-193/17, Cresco Investigation GmbH v
60
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Markus Achatzi, ruled in a case concerning religion. In this case the CJEU ruled that the special
measures, namely giving a paid public holiday only to members of specific churches, cannot be
considered a positive action measure meant to protect the rights and freedoms of others, nor as a
measure taken to compensate for religious disadvantages.
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Introduction

I

n this chapter we build on the definitions of positive action explored in preceding chapters and
examine how the law of positive action operates in the national legal systems of the twenty Equinet
members who responded to the Questionnaire.

The chapter begins by analysing which model of positive action is adopted in the twenty national legal
systems: symmetric, derogation or substantive.62

A detailed description of the law in each member state is beyond the scope of this chapter. Instead, it
will analyse common features of the various approaches to positive action and take a ‘spotlight’
approach to highlight some examples. In doing so, it must be acknowledged that there may be various
schools of thought leading to differing interpretation of the concepts discussed. Where possible the
author has relied on the expertise of the relevant Equality Body. In addition, there are some limitations
to this comparative exercise as not all of the Equality Bodies have a mandate to cover the same range of
protected characteristics. Some have therefore responded to the questionnaire from the perspective of
one particular protected characteristic e.g., disability 63 or sex 64. Three of the Equality Bodies responding
are from countries which are not members of the European Union, but this has had no obvious impact
on the responses as the legal systems broadly mirror the EU law approach. 65

Models of positive action
Equality Bodies were asked to categorise the approach in their jurisdictions to positive action as either
symmetric, derogation or substantive. 66 It is acknowledged that this is not an exact science. The
categorisation can be somewhat subjective, and it stems from the perception that the legal experts have
of their own system, based on common practice and case law. The terminology used in this chapter
reflects that used in the member state concerned.

Symmetric
None of the Equality Bodies identified their legal systems as falling comprehensively within the
symmetric approach.

62

Following Sandra Fredman’s categorisation as explained in the Introduction.
E.g., Austria
64
E.g., Spain
65
Serbia, Norway, and Great Britain.
66
These terms are defined in the Introduction.
63
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Derogation
As pointed out in the Introduction, this is the traditional EU law approach. Perhaps due to this influence,
most Equality Bodies identified their legal systems as primarily taking a derogation approach (e.g., Czech
Republic, Croatia, Ireland, Poland, Romania, Sweden, Slovakia, and Denmark).

Substantive
The third approach is referred to as substantive, whereby positive action is viewed as a means of
achieving substantive equality. There are aspects of the law or certain measures relating to positive
action in Greece, Austria, Czech Republic, Ireland, and Great Britain which are relevant for examination
through the lens of the substantive approach, although only the Equality Bodies for Finland and Spain
identified the substantive approach as the correct overall categorisation for their models of positive
action.

Mandatory measures
In Finland and Spain67, which identify with the substantive approach, the main distinguishing feature is
that the reported gender related positive action measures are mandatory. In Spain and Greece there are
particular mandatory positive action measures aimed at achieving substantive equality amongst
electoral candidates within political parties. 68 Similarly, in Greece at least one third of the total number
of members of the board of public administration bodies must be from each gender. The use of quotas
will be discussed further below.

Removing barriers for disabled people
The Equality Bodies for Austria and Czech Republic cited their laws relating to measures to remove
barriers to participation for disabled people as a specific example of the substantive approach. Although
the other Equality Bodies did not follow suit, the information provided about reasonable
accommodation, accessibility, and more favourable treatment for disabled people in some of the other
jurisdictions could also equally be viewed as representing a substantive approach. The relationship
between positive action and reasonable accommodation is explored further below as well as in Chapter
1.

Equality Duties
Positive action could be used as one way of fulfilling an equality duty 69, e.g., in Finland and Norway.
Equality duties require public bodies to take proactive steps to promote and embed equality in policies,
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With reference to gender equality.
Described further in Chapter 4.
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For more detailed analysis of Equality Duties in Europe, see Chapter one and CROWLEY, N., (2016), Making
Europe More Equal: A Legal Duty, Equinet, ADD COMPENDIUM
68
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procedures and decision making, such as those found within the Public Sector Equality Duty in Great
Britain and Ireland, but which are not defined as positive action measures in national law.

In Spain the equality duties go a little further. Companies with 50 or more employees have to
draw up an equality plan and register it in a specific Registry.70 The regulations prescribe the
scope of the gender equality plans, the negotiation procedure, its content and the necessary
monitoring and evaluation measures.
The equality plans must include measures to address any under-representation on the grounds
of sex and such measures can include positive action with the aim of eliminating women’s
occupational segregation, both horizontal and vertical.
When filing the registration of the equality plan, it must be accompanied by a statistical sheet
which includes, among other information: 71
•

Selection and contracting measures: Have any positive action measures been included

in a situation where under identical suitability conditions, preference is given to persons of the
under-represented sex to access full time working hours or an indefinite contract?
•

Remuneration: Have positive action measures been included to reduce or eliminate the

gender pay gap?
It is notable that the Spanish Constitution 72 expresses the will to achieve not only formal but also
substantive equality, and so it is seen as completing the negative dimension of banning
discriminatory actions alongside the positive dimension of favouring material equality.

Hybrid approach
Not all of the Equality Bodies were able to neatly classify their legal system within these three models.
Some Equality Bodies e.g., Belgium, Lithuania, Norway, Latvia, Serbia, and the Netherlands described
more of a hybrid substantive/derogation approach and the Equality Body for Great Britain recognised
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Spain, Royal Decree (Real Decreto 901/2020), de 13 de octubre, por el que se regulan los planes de igualdad y su
registro y se modifica el Real Decreto 713/2010, de 28 de mayo, sobre registro y depósito de convenios y acuerdos
colectivos de trabajo.
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Idem, section 5.
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Spanish Constitution, 1978, Article 9, paragraph 2: “It is incumbent upon the public authorities to promote
conditions which ensure that the freedom and equality of individuals and of the groups to which they belong may
be real and effective, to remove the obstacles which prevent or hinder their full enjoyment, and to facilitate the
participation of all citizens in political, economic, cultural and social life.”
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aspects of all three approaches in various legal provisions. This is exemplified by the response from the
Netherlands.

The Netherlands
The basic approach is the derogation approach: positive action is an exception to equality (initial
breach, justified under certain circumstances). Within this overall approach the Netherlands
Institute for Human Rights recognises four levels of possible positive action:
1. Extending an invitation
If a vacancy text or employer action is directed towards certain disadvantaged groups whereby
an invitation is extended to members of that group to apply, while simultaneously being
sufficiently clear that also members not belonging that group are welcome to apply, it is not
considered a breach of equal treatment legislation at all.
2. Use of selection criteria or providing specific facilities
Where selection criteria can be functionally justified, they can be used as a tool for positive
action. E.g., requesting that applicants speak Turkish or have familiarity with Turkish culture if a
company wants to better connect with a Turkish customer base. Companies can set inclusive
goals and recruit accordingly, as long as the measure is objectively justifiable. This approach is,
per se, perhaps closer to ‘genuine occupational requirement’ than positive action.
3. Selection criteria explicitly giving preference to persons on grounds of their gender,
ethnicity, or disability: the derogation approach
This is the classic (EU) approach: in tie-break situations, precedence can be given to the
candidate coming from a disadvantaged group. This is considered a breach, but it can be
justified if the criteria set out by the CJEU are satisfied (see Chapter 2).
4. The CEDAW approach
However, in the second TU Eindhoven judgment,73 the Dutch equal treatment body has gone
beyond the CJEU criteria and allowed that in certain exceptional circumstances, given also the
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decision number 2021-19, 1 March 2021
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terms of CEDAW, precedence can be given to the disadvantaged group (in that case: women)
beyond tie-break situations. Subject to four conditions:
a. Grave and enduring underrepresentation
b. The positive action measure also includes flanking measures designed to embed the
disadvantaged group in the organisation
c. The measure is targeted towards those roles / grades in which the imbalance is greatest
d. Necessity/ proportionality
The positive action measure may, however, not lead to absolute exclusion of the nondisadvantaged group. In the second TU Eindhoven judgment, the Dutch equal treatment body
ended up allowing a system in which up to 50% of vacancies for workspaces in which there was
grave underrepresentation were reserved for female candidates

Positive action in national legal
systems: general considerations
This report aims to highlight national practices which remains the focus of this chapter. This section will
therefore focus on general analysis of common features within the legal definitions while Chapter 4 will
focus more specifically on the ground and fields in which those measures are usually implemented.

Legal definitions
Some national legal systems such as Latvia and Lithuania reported that there is no specific legislative
provision for positive action. Most Equality Bodies submitted examples of how positive action is defined
in their legal systems. Comparison in approach is complex as the definitions were wide-ranging and
varied in the level of specification.
However, most examples of positive action share some or all of the following key features, which are
underlined within and extracted from the Romanian example below, most of which derive from EU law.
These features could be viewed as decisions a legislature or body would have to consider while
designing a positive action definition or monitoring implementation and we will explore them in more
depth.
(1) Terminology, e.g., ‘positive measures, special measures and affirmative action’
(2) Voluntary in nature, e.g., ‘any measures taken’
(3) Permissible differential treatment as an exception to non-discrimination principles, e.g.,
‘measures that shall not be regarded as discrimination’
(4) Specified scope/sector, e.g., ‘public authorities or legal entities under private law’
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(5) Scope/protected group, e.g., ‘category of people who are either in a position of inequality in
relation to the majority of citizens due to identity differences from the majority or face a
behaviour of rejection and marginalization’
(6) Aim, e.g., ‘aiming to ensure their natural development and the effective achievement of their
right to equal opportunities’
(7) Proportionality
(8) Time-limited
(9) Either reactive or reactive and prospective/preventative, e.g., ‘prevention of acts of
discrimination’

Romania
Positive action is not an explicit term defined as such in Article 2(paragraph 9) of the AntiDiscrimination Law. However, it is regulated as an exception to discrimination by referring to
certain categories of measures using the term “positive measures”.
Article 2 (paragraph 9) reads: ‘Measures taken by public authorities or by legal entities under

private law in favour of a person, a group of persons or a community, aiming to ensure their
natural development and the effective achievement of their right to equal opportunities as
opposed to other persons, groups of persons or communities, as well as positive measures
aiming to protect disadvantaged groups, shall not be regarded as discrimination under the

ordinance herein.’
Furthermore, Article 2 (paragraph 10), refers as well to “special measures” and “affirmative
actions” in the context of eliminating all forms of discrimination. It reads “For the purposes of
this Ordinance, the elimination of all forms of discrimination shall be achieved by a) the

prevention of any acts of discrimination, by establishing special measures, including affirmative
action, in order to protect disadvantaged persons who do not enjoy equal opportunities.”
Article 4 defines a disadvantaged category as “a category of people who are either in a position
of inequality in relation to the majority of citizens due to identity differences from the majority or
face a behaviour of rejection and marginalization”.

Terminology
As mentioned in the Introduction, there are many terms to refer to ‘positive action’. In this report it is
used as an umbrella for a range of measures, these have been described in national legislation in various
ways including the following: positive measures (e.g. Greece), the duty to promote equality (e.g.
Finland), temporary special measures (e.g. Lithuania), actions in order to prevent unequal treatment or
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align disadvantages related with unequal treatment (e.g. Poland), temporary compensatory measures
that contribute to efforts to promote equality (e.g. Sweden), temporary compensatory measures (e.g.
Slovakia), positive differential treatment (e.g. Norway) and temporary compensatory measures (e.g.
Slovakia). Some jurisdictions use a combination of terms (e.g., Romania).

Voluntary or compulsory measures/use of quotas
The majority of positive action examples given were voluntary in nature (with the exception of Finland
and Spain). However, some Equality Bodies report the use of quotas, such as those in Austria and
Greece. A further example from Scotland is set out alongside the discussion on tie-break positive action.
There is some debate around whether or not quotas are a form of positive action, which is discussed in
Chapter 1.

Austria
Under certain conditions, employers have to fulfil a disability quota, which currently is at 4% of
the overall workforce, or pay a fine and there are certain alleviations for applicants with
disability when seeking public employment.
Greece
The quota system in the public sector 74 provides that a quota of 12% of those hired in the public
sector will be persons with disabilities. The measure does not apply in the municipal cleaning
service. Also, Article 13 provides for specific quotas for the following categories:
• Parents or children of families with 3 children,
• Parents or children of families with four children or more,
• Persons who have spouse, sibling, child, or parent with disability
• Greek nationals who come to Greece from diaspora and stay in the northern part of Greece
(Macedonia and Thrace)
• Greek nationals from the Muslim minority of Thrace
• Children of war victims

Scope: sector and protected group
In some jurisdictions, e.g., Denmark, only employers may use positive action. In others, such as in
Belgium, Czech Republic, Ireland, Romania, Sweden, Poland, and Great Britain a range of actors
including various combinations of public bodies, natural and legal persons, employers, education
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Greece, Law 4765/2021 Article 6.
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authorities, service providers or public bodies, may use positive action. In some jurisdictions positive
action requires legislative intervention or authorisation e.g., Lithuania and Belgium which may have the
effect of limiting the availability and use of positive action measures.

Lithuania
Special temporary measures, as established by laws, are taken to ensure equality and prevent
violation of equal treatment on the grounds of gender, race, nationality, language, origin, social
status, belief, convictions or views, age, sexual orientation, disability, ethnic origin, or religion. It
should be noticed, that according to the Constitution of the Republic of Lithuania, all restrictions
of human rights can be justified if they are foreseen by Law and adopted by the Parliament of
Lithuania.
Belgium
Most of the legislation 75, including the three federal laws, lay down an additional prerequisite for
the implementation of positive action. The federal laws require the adoption of a royal decree to
determine "the hypotheses and conditions under which a positive action measure may be
implemented" 76.
On 11 February 2019, more than ten years after the adoption of the law of 10 May 2007, a Royal
Decree setting out the conditions for the implementation of positive action, in the private
employment sector only, was adopted 77. This Decree defines the procedure that must be
followed for a positive action plan to be approved.

In some examples, the protected groups are defined and in others it is the disadvantage that is in some
way defined.

75

In this sense, UNIA, Action positive sur le marché de l’emploi- Prise de position d’Unia, Mai 2018, page 9 offers
an overview of the Belgian legislation to see whether or not the implementation of a decree is necessary.
76
Belgium, Antidiscrimination law Article 10 § 4; Antiracism law Article 10 § 4; Gender law Article 16 § 4.
77
Belgium, Royal Decree of 11 February determining the conditions for positive action.
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Contrasting examples
Germany
Unequal treatment shall only be permissible where suitable and appropriate measures are
adopted to prevent or compensate for disadvantages arising on any of the grounds of race or
ethnic origin, gender, religion or belief, disability, age, or sexual orientation. 78

Romania
Reference is made to the ‘category of people who are either in a position of inequality in relation
to the majority of citizens due to identity differences from the majority or face a behaviour of
rejection and marginalization,’ (see full definition above).

Aims
Several Equality Bodies reported that a particular aim is required for positive action to be legitimate.
Some aims are expressed in general over-arching terms (e.g., the Romanian example we considered and
the Irish example below). Others are more specific and have an exhaustive list, e.g. Great Britain, in
contrast to Slovakia which has a non-exhaustive list.

Ireland
“Nothing in this Part 79 or Part II shall render unlawful measures maintained or adopted with a
view to ensuring full equality in practice between employees, being measures) to prevent or
compensate for disadvantages linked to any of the discriminatory grounds (other than the
gender ground).”

78
79

Germany, General Equal Treatment Act, Section 5 and 1.
Ireland, Employment Equality Act 1998 Section 33 (a).
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Slovakia
With regard to the types of temporary compensatory measures, the legislation further provides a

non-exhaustive list 80 of examples of such measures, including, in particular,
• measures aimed at elimination of social or economic disadvantages, by which members of
disadvantaged groups are disproportionately affected
• measures encouraging the interest of members of disadvantaged groups in employment,
education, culture, healthcare, and services,
• measures aimed at creation of equal access to employment, education, healthcare, and
housing, especially through targeted training programs for members of disadvantaged
groups or by spreading information on these programs or on opportunities to apply for jobs or
positions in the education system.

Proportionality
Several examples of legislation included brief reference to proportionality (e.g., the Netherlands,
Germany, Croatia, Great Britain, Serbia, and Slovakia). The Norwegian legislation was the most specific.

In Norway the legislation requires ‘consideration to the negative impact of the differential
treatment on the person whose position will worsen, which must be reasonably proportionate in
view of the intended purpose.’ 81

Temporary measures
In some national definitions, there is express reference to the temporary nature of positive action
measures. For example, in Poland, Romania, Denmark and Slovakia. Slovakia has particularly precise
requirements in this regard.

80
81

Slovakia, Anti-Discrimination Act Section 8a (1)
Norway, Equality and Anti-Discrimination Act, Section 11
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Slovakia
Bodies are obliged to continuously monitor, assess, and publish information about the adopted
temporary compensatory measures with the aim of re-evaluating the necessity of their further
continuation. In addition, entities adopting temporary compensatory measures are obliged to
submit reports to the Slovak National Centre for Human Rights on these facts.

Prospective or reactive measures
In the German model of positive action measures to remedy existing disadvantage as well as
preventative measures to avoid future disadvantage are permissible. 82 A prospective approach is also
expressly permissible in Greece and in Romania where there is express reference to preventing
discrimination in accordance with Article 5 of Directive 2000/43 and 7 of Directive 2000/78.

Greece
It shall not constitute discriminatory treatment any adoption or maintenance of specific or
positive measures which aim at preventing or recompensating for disadvantages caused by
race, colour, national or ethnic origin, religious or other convictions, disability or chronic illness,
age, family or social status, sexual orientation, gender identity or characteristics. 83

Tie-break provisions
Tie-break provisions regulate the circumstances in which an equally qualified candidate for employment
can be preferred because of a protected characteristic. There is a line of CJEU case law on this point,
discussed in Chapter 2. 84 The use of tie-break provisions was mentioned in the responses from Great
Britain and arises from the case law in other states such as the Netherlands. There is some reference to
the need for candidates to be equally qualified in the legislation of the Czech Republic but the legislation
in Great Britain and Scotland in particular (in relation to public boards) sets out strict criteria for using a
tie-break to achieve positive action.
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Germany, General Equal Treatment Act, Section 5.
Greece, Law 4443/2016, Article 7 implementing Article 5 of Directive 2000/43 and 7 of Directive 2000/78
84
See for example CJEU, Case C-407/98, Katarina Abrahamsson, Leif Anderson and Elisabet Fogelqvist. 6 July 2000.
83
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Great Britain - Positive Action: recruitment and promotion
The tie-break provision is only available where an employer reasonably thinks that people who
share a protected characteristic suffer a disadvantage connected to the characteristic or that
participation in an activity by people sharing a protected characteristic is disproportionately low.
In these circumstances, the employer is not prohibited from treating one candidate more
favourably with the aim of encouraging people who share the protected characteristic to
overcome or minimise the disadvantage or to participate in the activity.
The provision requires three criteria to be met:
 Firstly, the candidates must be of equal merit 85 for the post or promotion so the tie-break
provision could not be used to favour a less qualified candidate.
 Secondly, there must not be a policy of treating people who share the protected characteristic
more favourably. This is to ensure that each case is taken on its merits.
 Finally, treating the candidate more favourably must be a proportionate means of achieving
one of the three aims specified.
Scotland only: Gender Representation on Public Boards 86
The Gender Representation on Public Boards (Scotland) Act 2018 sets the ‘gender
representation objective’ that each applicable public board has at least 50% non-executive
directors who are women. There is a duty on an “appointing person” on a public board to take
steps to encourage women to apply to become non-executive directors and to take other
appropriate steps to achieve the objective by 31st December 2022.
The appointing person must act with a view to achieving the gender representation objective
where there is more than one candidate and at least one is a woman and at least one is not (s.3).
The appointing person must then, in making the appointment (s.4):
Determine if there is a candidate who is best qualified for appointment.
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In Great Britain in Furlong v Chief Constable of Cheshire Police 2405577/18 the Employment Tribunal found that
127 candidates who all passed an interview, could not be deemed to be of equal merit and rejected a blanket
approach to tie-break positive action measures. England and Wales, Mr M Furlong v The Chief Constable of
Cheshire Police: 2405577/2018, 25 July 2019
86
The terms of this legislation are the subject of an ongoing legal challenge. Outer House, [2021] CSOH 31,
P697/20, For Women Scotland V Lord Advocate and Scottish Ministers [2021] CSOH 31, 23 March 2021.
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If no such person exists, identify candidates who are equally qualified.
The appointing person must give preference to a candidate who is equally qualified and is a
woman, if doing so will result in the board achieving, or making progress towards the gender
representation objective.
However, the appointing person must also consider whether appointment of the tie-break
candidate who is not a woman is justified on the basis of a characteristic (including a protected
characteristic) or situation particular to that candidate and may then give preference to that
candidate.
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Introduction

A

s it is shown by the contributions of the members of the working group below, common trends
across members are clearly identifiable pertaining to the fields and target groups in which
positive action measures are implemented. For instance, positive action measures in the fields of
employment and education in favour of persons with disabilities and members of ethnic minorities are
mentioned in almost all contributions. Positive measures have also been reported regarding gender
equality in the fields of employment, education, and participation in electoral procedures.
On the other hand, international, EU or national constitutional law provisions that form the legal basis
for such measures can justify a variety of concrete positive action measures taken at national level, both
by public and private actors, according to the specific context and national law in each country, as well
as the dominant judicial, academic, or political preferences.
Therefore, this chapter aims to complement Chapter 3 of the current publication and, to some extent,
Chapter 3 of Equinet’ s 2014 discussion paper, providing a further indicative list of good practices and
national case-law.

Grounds on which positive action
measures have been implemented
The overall picture varies with regards to the protected characteristics covered by positive action
measures amongst respondent states. In states such as Romania, Croatia, Czech Republic, Great Britain,
and Germany, as long as the conditions are met for positive action measures, they could apply to any
protected characteristic covered by equality legislation. Others, such as Denmark, contain a specific list
of protected characteristics. However, some of the most substantive and somehow far-reaching
measures are targeted towards advancing the participation of particular protected groups such as
women and ethnic minorities, such as in Serbia and the Netherlands. The legislation in Poland takes an
expressly intersectional approach, by referring to reducing inequalities for employees distinguished by
“one or more grounds.”

Serbia
Special measures for achieving and promoting gender equality 87 are activities, measures,
criteria, and practices in accordance with the principle of equal opportunities that ensure equal
participation and representation of women and men, especially members of vulnerable social

87

Serbia, Law on Gender Equality («Official Gazette of the RS» no. 52/2021), Article 10
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groups, in all spheres of social life and equal opportunities for the exercise of rights and
freedoms.
Special measures, in accordance with the general measures prescribed by this and other laws,
are determined and implemented by the public authority and the employer. When determining
special measures, the different interests, needs and priorities of women and men must be
considered, and special measures must ensure:
(1) the right of women, girls and men to information and equal access to policies, programs,
and services.
(2) application of gender mainstreaming and gender responsive budgeting in the process of
planning, managing, and implementing plans, projects, and policies.
In the lines that follow we will share some of the overall trends that could be identified through an
analysis of the questionnaires received.

Diversity in the workplace
Achieving diversity in the workplace can be a target in itself without having to define a concrete ground
or group. Means to that end are reported tools such as targeted recruitment methods and scholarships
for disadvantaged groups of people, implementation of diversity training in companies, or company
agreements to promote diversity in the workforce (Germany). Clear examples are the City of Gent in
Belgium and the Lloyds Banking Group 88 in Great Britain, which set targets for ethnic diversity within
the higher function levels of the city services and senior management respectively.
On the other hand, it can be difficult for companies that seek to be diverse to establish or measure their
diversity (and thus whether certain groups in particular are disadvantaged), since processing such data is
likely to breach the data protection legislation. An attempt to address this constraint is reported from
the Netherlands, where the government has asked the Central Bureau for Statistics (CBS) to create the
Cultural Diversity Barometer (Barometer Culturele Diversiteit) 89. Companies with more than 250
employees can ask the CBS to determine how diverse their personnel is at an aggregate level, by
combining basic data from the employer with CBS held data on gender and ethnicity. The aggregate data
is then communicated back to the company. This in turn can be used to show that there is
underrepresentation of certain groups, which is one of the requirements for engaging in positive action.
The Office of the Equal Opportunities Ombudsperson of Lithuania has developed two diversity rulers, as
self-assessment tools for both private and public organisations to measure diversity and gender equality
within workplaces. Equal opportunities policy recommendations, based on the results within the specific
institution or organisation, are provided by the Office of the Equal Opportunities Ombudsperson on the
basis of those questionnaires. Whilst follow-up steps are not legally binding, there is a mutual
88
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Lloyd Banking Group, Our stand against racism.
Statistics Netherlands, Cultural diversity barometer.
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agreement that if the organisation is assessing its work environment with any of the rulers, it is
committed to implement further measures.

Disability
Positive action measures targeting disability are witnessed in almost all countries represented in the
Working Group, and they are mostly referred to in the field of employment. The extent to which more
favourable treatment of disabled people and provision of reasonable accommodation constitutes a form
of positive action is open to debate. Reasonable Accommodation for Persons with Disabilities was the
subject of the 2021 Discussion Paper 90 and is also addressed in Chapter 1. Therefore, we shall not
discuss this in depth in this chapter, other than to acknowledge differences in interpretation.
In Great Britain, for example, the Equality Act allows disabled people to be treated more favourably
than non-disabled people, without this being unlawful discrimination against non-disabled people. This
is not defined as positive action, but arises because the Equality Act provides asymmetrical protection to
disabled people (e.g., not being disabled is not a protected characteristic). 91
All Equality Bodies described some form of reasonable accommodation duty in their national legal
systems, even if it is largely focused on the employment sphere and the strength of the duty across
Europe is uneven. The UN Committee has called upon the Slovakian Government to amend
antidiscrimination legislation to include a definition of reasonable accommodation. 92 A lack of
specification in the reasonable accommodation duty on employers was also noted by the Austrian
Equality Body.
However, some Equality Bodies e.g., for Denmark, Great Britain, Greece, the Netherlands, Croatia
made a solid distinction between positive action and the reasonable accommodation duty.

Croatia
Reasonable accommodation is defined as an obligation of the duty bearer and is an individual
measure, therefore is differentiated from positive action measures which targets the whole
group of potentially discriminated persons.

This is perhaps also due to the social model of disability promoted under the UN Convention on the
Rights of Persons with Disability, which factors in the disadvantage encountered by persons with
disabilities due to overt and covert forms of discrimination and physical, attitudinal, and legal barriers in
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Equinet (2021), Reasonable accommodation for persons with disabilities: Exploring challenges concerning its
practical implementation, p4, Brussels
91
See EHRC (2011), Statutory Code of Practice on Services and Public Functions, paragraph 4.33
92
UN, CRPD, Concluding Observations on the initial report of The Slovak Republic, 17 May 2016,
CRPD/C/SVK/CO/1, No. 13-18.
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society. Disabled people need barriers to be removed, rather than positive action. Another distinction is
that reasonable accommodation is mandatory whereas most positive action is voluntary.

Austria
Positive discrimination or the adoption of positive measures in the access to and the provision of
goods and services, such as reduced entrance fees to museums, are permissible 93. This is
formulated as a permission rather than an obligation.

Employment
Among the positive action measures targeting disability, quotas 94 seem the predominant tool in most
countries (Austria, Belgium, Czech Republic 95, France, Germany, Greece, Hungary, Italy, Romania,
Serbia, Slovakia, and Slovenia). 96
Additionally, tie-break schemes have been established in other countries such as Croatia or Poland.
Another kind of measures explored is to subsidize employers who employ persons with disabilities
above a certain percentage or discharging them from specific economic burdens (Poland).
In Croatia, whenever there is priority for job candidates with disabilities, such candidates should be
prioritised if they meet the necessary requirements, unless they are professionally and objectively
assessed unable to perform the job. In Germany, failure of a potential employer to implement a legal
obligation including, when applicable, a positive action measure prescribed by law, may amount to
direct discrimination. 97.
In Ireland, since these kinds of measures are provided for in statute, positive action measures are
permissible even if they amount to discrimination against other persons. Under this rationale, the claim
for discrimination raised by a job applicant who was assessed in an interview process because the role
was given to a colleague who was ill without being interviewed or going through a process was
dismissed 98.
Finally, positive action measures can also derive from soft law practices, where employers are
encouraged to voluntarily sign-up to specific schemes aiming to ensure that disabled people can fulfil
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Austria, under § 7 BGStG (“Special measures to achieve the equal and inclusive participation of people with
disabilities in society are not a discrimination within the meaning of this law.”)
94
Please see Chapter 2 regarding the debate on whether quotas are positive action measures or not.
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European network of legal experts in gender equality and non-discrimination, Country Report Nondiscrimination in Czechia, page 53.
96
See also Ibid. Equinet (2014), Positive Action Measures…page …37.
97
Germany, BVerwG, Judgment of 03 March 2011 - 5 C 16/10 -, BVerwGE 139, 135-150
98
Workplace Relations Commission, Brendan Lydon v Navan Education Centre t/a National Behaviour Support
Service (2018)
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their potential and realise their aspirations (such as the disability confident scheme in Great Britain, 99 a
voluntary scheme that encourages employers to take action to improve how they recruit, retain, and
develop the skills of disabled employees.

Education
Students with disabilities are confronted with different forms of discrimination in terms of access to
education, starting from kindergarten until higher education. As a measure to compensate for such
accumulated disadvantages and to ensure their access to exercise the right to high school and higher
education, a quota system has been introduced for access of students with disabilities in universities (for
instance in Greece or Romania 100). Similarly, special scholarships are granted to university students with
disabilities in Poland.

Race or ethnic origin
Ethnic minorities
Positive action measures targeting ethnic minorities are witnessed as specific initiatives, taken either by
public authorities or by private entities. They might however be in breach of the principle of equality of
opportunities in case they are general and ambiguous (Slovakia) 101.
They can also consist in action, facility, service, or arrangement which may be allowed in specific
circumstances; however, they do not pose a requirement per se to provide services in other than the
official languages of the state (Ireland) 102.
Positive action measures in employment, apart from giving an opportunity to members of
disadvantaged ethnic groups to enter the labour market and to avoid discrimination, can also be tailored
to address insufficiencies in human resources in certain activities. That is the case of an Association of
the non-profit sector in Belgium 103, which developed a project offering refugees (recognized with
refugee status) vocational training to become care workers, thus promoting their entry into the care and
healthcare sector that was suffering from a lack of personnel at the time.
Tackling social exclusion experienced by Roma populations across Europe requires national strategies
and initiatives on multiple levels. For example, the Czech Republic is implementing several schemes of
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See ‘Disability Confident Scheme’ https://www.gov.uk/government/collections/disability-confident-campaign
NCCD Decision no. 202/2020. The decision was implemented by the Ministry of Education. (NCCD, Annual
activity report, 2020)
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Slovakia, Finding of the Constitutional Court of the Slovak Republic of 18 October 2005, Case No. PL US 8/04292
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Ireland, Irish Workplace Relations Commission, Andizej Selenke v Social Welfare Local Office (2011)
103
Association of Federal and Bicommunity Social Funds of the Non-Profit Sector (FEbi). It is an umbrella
organisation of several Federal & Brussels Funds within the private non-profit sector.
100
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financial support (public 104 or private 105) for Roma students in the field of education, as well as a
national Strategy for Roma Integration (e.g., ensuring the participation of Roma people in the public
advisory bodies on Roma issues, a recruitment campaign to admit more Roma police officers in the
police) 106. A similar strategy is being used in Slovakia in the fields of employment 107 and education108,
whereas in Romania the strategy also encompasses fields such as health, housing, culture, child
protection, equality and combating domestic violence 109.

Gender equality
As a tool to combat gender-based inequalities and stereotypes in recruitment, various states have
introduced a requirement to select the underrepresented sex in tie-break situations. 110 Primarily, it must
be established that a gender is underrepresented in the unit or department where the tie-break rule
applies (the Netherlands) 111 and that the rule can be implemented only when candidates are equally
qualified (Great Britain) 112.
Other positive action measures specifically focused on gender equality include:
 Incentives to enter the IT industry for women (e.g., Czech Republic, 113 Slovakia 114).
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Some information in English on previous financial program from 2000 is available at:
https://www.msmt.cz/areas-of-work/social-programs/subsidy-programme-support-of-roma-secondary-schoolpupils
Information on current public financial program is only available in Czech:
https://www.msmt.cz/vzdelavani/zakladni-vzdelavani/roma-ss-a-vos
105
See for example information at: http://www.romea.cz/en/news/czech/czech-ngo-romea-offering-romanistudents-another-scholarship-opportunity
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See the Strategy at (only in Czech): https://www.vlada.cz/cz/ppov/zalezitosti-romskekomunity/aktuality/strategie-rovnosti--zacleneni-a-participace-romu-strategie-romske-integrace-2021_2030188413/
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J. Lajčáková (2015), Adoption of the positive action measures based on ethnicity, nationality, sex, or gender in
Slovak Republic, CVEK, p. 44-46.
Website of the Equality in opportunities, provides more detailed information about the Project available here:
https://www.usske.sk/sk/komunita/rovnost-prilezitosti
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Ibid. J. Lajčáková (2015), p. 50-51.
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For a comprehensive assessment of the Roma strategy in Romania see inter alia the European Commission
reports, and ECRI Reports on Romania.
110
Ibid. Equinet (2014), Positive Action Measures…, p. 47 and Chapter 2 of this report.
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Although in the Netherlands no tie-break preference rule can be employed which favours men, according to
the derogation (hybrid) approach followed. Please check Chapter 3 for more details of the approach taken by the
Dutch Equality Body.
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Ibid. referring to voluntary measures. Furlong v Chief Constable of Cheshire Police 2405577/18 PC- Race and
See more information at: https://www.czechitas.cz/en
See more information at: Ibid. J. Lajčáková (2015), p. 49.

62

 Gender balanced representation in companies’ management (Czech Republic, 115 Ireland 116) or
public boards (Great Britain- Scotland only as discussed in Chapter 3).
 Female-only candidate lists for professorships in universities (Ireland). 117
 Quota system for gender balance in participation of candidates standing for local or national
elections (Greece, Ireland118, Poland 119). This system has been upheld by the Greek Supreme
Administrative Court (Simvoulio tis Epikratias), which concluded that such measures were not
only permissible but also required under the Greek constitution (Article 116, paragraph 2),
CEDAW and the ICCPR, to achieve substantive equality, provided that they were proportionate,
necessary, and temporary (Judgment 2831/2003).

Other characteristics
Positive action may be required to ensure protection from discrimination at national level on an open
list of criteria. For instance, positive action measures were considered a necessary compensatory
measure for students enrolled in vocational training taking part in national tests, since they were
considered to be at a disadvantage in comparison to students following the standard curriculum in
relation to the number of subjects studied, the time allocated to preparation for national tests, and the
number of hours allocated to the study of subjects covered in the national tests (Romania). 120

Fields and duty bearers
Equality Bodies were also asked to specify which entities were considered to be positive action duty
bearers in their countries. However, given that positive action measures are primarily voluntary, we will
instead focus on the areas of life and types of bodies in which positive action measures are applied.

Employment
In some jurisdictions, e.g., Denmark, only employers may establish positive action measures. In others,
such as in Belgium, Czech Republic, Ireland, Romania, Sweden, Poland, and Great Britain, other actors
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Only planned, Czech Republic, Gender Equality Strategy, page 43.
At the time of writing the Irish Corporate Governance (Gender Balance) Bill 2021 is before the Irish parliament.
The Bill includes a stipulation that 33% of a company’s board must be women after the first year of its enactment,
rising to 40% after three years. The Bill follows similar quotas that have already been adopted in France, Germany,
Italy, and the Netherlands.
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Following the publication of the Gender Equality Action Plan for Higher Education Institutions 2018-2020, Irish
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2021, to tackle the under-representation of female professors in such institutions.
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success with no significant push back either in the courts or the public. Ireland, Section 17(4B) of the Electoral Act
1997 (as amended by the Electoral (Amendment) (Political Funding) Act 2012).
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Poland, Electoral law Article 211 § 3 (elections to the Sejm) and Electoral law, Article 425 § 3 (elections to
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including public bodies, natural and legal persons, education authorities, service providers, as well as
employers, may use positive action. In some jurisdictions positive action requires legislative intervention
e.g., Lithuania and Belgium.

Goods and services, including housing
While most of the measures target the field of employment, the provision of goods and services as well
as housing also constitute a field for positive action in favour of disadvantaged groups. For example,
such action can be the granting of loans and credits by banks and credit companies under favourable
conditions, and special visiting hours at swimming pools (Germany).
Festivities and commemoration days may also give opportunity for positive action measures, such as in
Latvia, where mainly private sector companies tend to give discounts or organize special activities in
favour of women in International Women’s Day. Such measures are not considered as discrimination if
they are implemented in a framework of the law “For holidays, remembrance and celebration days”
(national law of the Republic of Latvia), and they last for a short period (usually one day). Under the
same rationale, the Ombudsman of Latvia found that the municipal public transport company was
violating the equal treatment rule when, for Mother’s Day, it allowed the free use of public transport
services to women with children of up to 7 years for one day only, whereas in celebration of Father’s
Month the same measures had been applied for fathers with children up to 18 years of age for the
entirety of the month. Similarly, also in Latvia, a breach of the non-discrimination law was found due to
the exclusion of homosexual couples from the free use of public transport services granted to
heterosexual couples in Saint Valentine’s Day.
Quotas in the allocation of houses or different treatment of specific groups, may be permissible under
EC Directives 2000/43 and 2004/113 as suitable and appropriate positive action measures aiming to
prevent or compensate for disadvantages arising on any of the protected grounds, insofar as this
practice intends to achieve the creation and maintenance of socially stable resident structures and
balanced economic, social, and cultural conditions. In the latter case, the disparate treatment may not
be permissible if the landlord is found to allocate houses on a case-by-case basis, without applying clear
and strict rules correlating with a certain policy or strategy to prevent or compensate disadvantages
(Germany). 121
At times, the application of such rules renders a positive action measure lawful, regardless of its
eventual excluding impact on other disadvantaged groups. For example, a homeless single mother with
four small children, two of which had autism, was unsuccessful in her legal challenge against a charity
which provided social housing primarily to members of the Orthodox Jewish Community. The measure
was found to be lawful and proportionate positive action to alleviate the disadvantaged experienced by
the Haredi community in the private rental market (Great Britain). 122
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Introduction

T

his Chapter will examine the role of Equality Bodies in promoting, adjudicating and litigating
positive action, it will explore some examples of activity as well as some of the potential barriers
to positive action achieving substantive equality in practice.

Types of action taken by Equality Bodies in relation to positive
action
Some Equality Bodies reported carrying out little work in this area, due to their limited competencies.
(e.g., Austria, Germany 123).
The Equality Bodies which appeared to be most active in this field had either quasi-judicial powers (e.g.,
Romania), could issue opinions (e.g., Latvia, Sweden), had monitoring powers (e.g., Slovakia) or had
focused their efforts on promotional activities (e.g., Finland) or on conducting research (e.g., Czech
Republic). Although some Equality Bodies had litigation powers, there was relatively little national case
law on positive action and therefore even fewer cases which involved Equality Bodies. It is in any case
clear from the detailed responses that Equality Bodies across Europe can draw on a wide range of tools
to promote, adjudicate and litigate positive action. Their responses have been classified, and some
examples shared in the lines that follow.

Issuing advice / recommendations / opinions
These have been reported for instance in Belgium, Norway, Czech Republic, Greece, Croatia, Lithuania,
Latvia, the Netherlands, Poland, Romania, or Serbia.

In one example the Swedish Equality Body (Equality Ombudsman) found, in a legally non-binding
decision, 124 that an employer had violated the provisions in the Swedish Discrimination Act. In
recruitment situations, the Act only provides for positive action by way of taking measures that
contribute to efforts to promote equality between women and men (i.e., sex). However, the
employer had regarded the ethnicity of the applicants, with the purpose to increase the number
of managers born in other than the Nordic countries, which was contrary to the provisions under
the Act.
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As regards to the Federal Anti-discrimination Agency (FADA) at the federal level.
Sweden, the Equality Ombudsman´s decision, diary number TIL 2018/45.
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Quasi-judicial binding opinions
Quasi-judicial binding opinions are not a power that all Equality Bodies have. These have been reported,
for instance, in Romania.

There are two decisions, 125 both relating to cases where it was alleged that the separate seats
for Roma students in schools including the admission process for these seats (places) amount
to discrimination against non-Roma children.
The Equality Body (National Council for Combating Discrimination) ruled that in Romania, the
schooling of students belonging to the Roma ethnic group, as well as the study of the Roma
mother tongue takes place both in the context of the general legislation of Romanian education,
and of the specialized education for national minorities.
In view of the Equality Body, the specialized regulation of education for national minorities, and
in this context, for persons belonging to the Roma ethnic group, hypothesizes the principle of
substantial equality, which refers to the categories of persons placed in different situations to
whom different treatment should be applied. This approach was also upheld by the European
Court of Human Rights 126.
The measures adopted by the Romanian legislator and especially by the Ministry of Education
regarding the Roma students aimed at ensuring equality of opportunities, materialized by
implementing affirmative measures.
These affirmative measures, by their nature, aimed at the progressive equality of the situation of
Roma children, from the point of view of equal opportunities in education, in order to achieve
their positioning in a similar or analogous situation with students, respectively children in the
educational system. In order to facilitate the implementation of these measures, the Ministry of
Education has developed specific organizational procedures.
The educational units, the specializations and the number of allocated places is established on
the basis of a governmental policy aimed at improving the situation of the Roma (in itself an
affirmative measure). Places for Roma candidates are not allocated by reducing the number of
places in the plan schooling, but by supplementing this number of places. Roma candidates
compete for the positions allocated separately for them, and the distribution is made in
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NCCD decision no. 433/05.11.2007 and NCCD decision no. 592/24.11.2009
For example in ECtHR, Kiss and Horvath v Hungary (No. 11146/11), 29 January 2013 or ECtHR, Orsus and others
v Croatia (No. 15766/03), 16 March 2010
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descending order of admission / graduation averages in the conditions in which they passed the
national tests.
Therefore, it cannot be held that by establishing this system, rights are automatically and
absolutely granted to persons in comparable situations on the basis of a prohibited criterion
(ethnic origin). The measure aims to remedy a situation given by the vulnerable situation of the
community which involves a special measure in the field of education for Roma children.

Conducting research with recommendations
The Czech Republic, Poland, or Slovakia for instance reported conducting these kinds of measures.

In 2018, the Czech Public Defender of Rights issued research and recommendations on
segregation of Roma and non-Roma pupils in primary schools. In its legal chapter the Equality
Body found that assigning pupils to specific classrooms or schools according to their ethnicity
may not be discriminatory if it is done so aiming to prevent segregation. It would be a form of
positive action. 127 Similarly, the Equality Body mentioned positive action in the research and
recommendations from 2020 on council housing. It was argued that reservation of some council
housing flats to the people with protected grounds may be a form of positive action, not
discrimination, to substitute their previous disadvantage. 128

Promoting positive action
Finland, Romania, Serbia, or Croatia reported conducting promotion initiatives regarding positive
action.

The Finnish Non-Discrimination Ombudsman published a guidebook on positive action 129 (only
available in Finnish) highlighting the importance of promoting equality and the possibility of
taking positive action. The guidebook clarifies the term positive action and the legality of and the
need for such action. The guidebook also gives examples on good positive action.
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Czech Republic, Ombudsman- Public defender of rights, Inclusive Education of Roma and non Roma Children
Ombudsman's Research and Recommendation, 2018
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Czech Republic, Ombudsman- Public defender of rights, Obecní bydlení z pohledu práva na rovné zacházení a
role obcí při řešení bytové nouze Výzkum veřejného ochránce práv, 2020 (only available in Czech).
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In a previous report on the discrimination experienced by people of African descent 130 the
importance of positive action to promote equality was underlined.

Litigation and/or enforcement powers
Great Britain, Ireland, Latvia, the Netherlands, Belgium, Serbia, or Denmark reported pursuing these
kinds of initiatives.

Serbia
The Commissioner for the Protection of Equality filed a lawsuit against the pizzeria chain “C.“
due to a controversial advertisement which stated: "Do you want to become part of the “C.”

team? We need girls to work at the counter." After the appearance of the disputed
advertisement, situational testing was conducted. The tester (male) who participated in the
voluntary examination was informed that he could not be employed because the company’s
policy is to employ only women due to a previous bad experience with men, while the job was
offered to the female tester.
The defendant disputed the allegations in the lawsuit on the basis that, in accordance with the
provisions of the National Employment Strategy, he implemented “positive discrimination” in
this case, as this Strategy indicates that women are the most vulnerable group in the labour
market in Serbia.
The first-instance court rejected the Commissioner’s claims as unfounded. In the ruling of the
court, among other things, it is stated that the defendant did not violate gender equality and
discriminated against men, considering the well-known fact that men have incomparably more
jobs in the labour market, which is largely conditioned by the natural reproductive function of
women, and which is why in this particular case the distinction based on sex is justified.
The Court of Appeal (and later the Supreme Court of Cassation) adopted the Commissioner’s
appeal and reversed the judgment of the First Instance Court in Belgrade, adopting all
Commissioner’s claims. The verdict states that the allegations of the defendant that he
committed “positive discrimination” cannot be accepted, since employers cannot apply special
measures at their own discretion, but in accordance with a specific act of public authority which
defines the relationship, i.e., gender structure and their participation in employment. Otherwise,
the implementation of measures from the National Strategy without a decision of public
130

Finland, Non-Discrimination Ombudsman, Report on the discrimination experienced by people of african
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authorities would be arbitrary action of the employer without a serious analysis of the labour
market and it would not be possible to determine to what extent, or in what percentage it is
necessary to represent a group.

Sweden
A Swedish university had only informed female lecturers of the opportunity to apply for certain
research funding. The purpose was to address the research funding to the under-represented
sex. A male lecturer at the university considered being discriminated against and filed a
complaint to the Equality Body.
The Equality Ombudsman investigated and initiated legal proceedings. The Equality Body
brought the case to the Swedish Labour Court and argued that the university had discriminated
against the male lector, since he had been disadvantaged by being treated less favourably than
the female lectors had been treated and the disadvantage was associated with sex, which is
contrary to the prohibition against discrimination in working life. The Swedish Discrimination Act
allows an employer to, under certain circumstances, take measures that contribute to efforts to
promote equality between women and men in working life (positive special treatment). The
preparatory work states that when, for example, choosing between two job applicants a person’s
sex must not be the automatic or irrevocable factor that determines whom to choose – which the
university had done in the case. Therefore, the Equality Body argued that the provisions on
positive special treatment in the said Act, was not applicable in the case. Hence, the university
had violated the prohibition of discrimination under the Act.
The university admitted discrimination during proceedings and, the male lecturer was entitled to
compensation. Since the parties could not agree on the amount for compensation for
discrimination, the court settled the issue. The court ruled that the university should pay an
amount of SEK 25 000.

Issuing guidance
Finland, Great Britain, Ireland, Slovakia, or Denmark reported issuing guidance for duty bearers
regarding positive action measures.

70

The Irish Human Rights and Equality Commission has issued relevant guidance on positive
action in relation to disability, 131 and positive action for Traveller employment. 132

Administering a grants scheme
Ireland reported operating a grant scheme:

The Irish Human Rights and Equality Commission operates a grants scheme which provides
funding to civil society organisations to:
 Advance social and economic rights and equality
 Combat racism and racial discrimination
 Progress the rights of people with disabilities

Legal assistance
A number of Equality Bodies, such as Great Britain, Ireland or Slovakia reported providing legal
assistance which does or could include positive action measures.

The Equality and Human Rights Commission for Great Britain has a power to provide funding or
legal assistance for equality cases generally. This could potentially include funding for a case
relating to positive action. This power is sometimes used to fund cases in a targeted sector or in
relation to a particular protected characteristic. For example, in November 2021 a fund was
launched to tackle race discrimination. 133 Open for a minimum of two years, the fund will see up
to £250,000 allocated this year to tackling race discrimination, harassment, and victimisation,
with more available in future years.

Amicus Curiae interventions
Some Equality Bodies have the power to submit amicus curiae interventions to Courts (e.g., Great
Britain, Ireland)
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Equality and Human Rights Commission, New legal fund to tackle race discrimination, 23 Nov 2021
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The Irish Human Rights and Equality Commission is also empowered to intervene as amicus
curiae in the Superior Courts in cases relevant to human rights or equality rights. The Equality
Body could use such a power to put forward a view on the lawfulness of a positive action if such
an action was challenged in the Superior Courts.

Hosting awards for positive work in this field
Latvia reported awards regarding the inclusion or support of certain groups that would consider positive
action.

Every year since 2015 the Ombudsman of the Republic of Latvia in cooperation with People with
disability organisation “Apeirons” and the National Library of Latvia holds a contest “Annual
award for support of persons with disabilities” in order to highlight the achievements of
individuals, NGOs and companies which provide support to people with disabilities and seeking
to improve the quality of life therefore fostering public understanding and involvement in
improving the situation of persons with disabilities. Currently there are 8 categories –
“Employment promoter”, “Voice of social networks”, “Dare to do”, “Educator”, “Inspiration for
children and young people”, “Assistant of the Year”, “Accessibility initiatives”, “Ambassador of
culture.” State and municipality institutions cannot be receivers of this award, as it is their duty
to ensure people with disabilities rights.

Website dedicated to positive action
The Netherlands reported having a dedicated website for duty bearers.

The Netherlands Institute for Human Rights has a specific website that sets out the legal
avenues for positive action. 134 They also give classes called ‘Selecting personnel without
prejudice’ for employers.

Monitoring positive action
As it will also be explored in Chapter 6, Slovakia reported having powers to monitor positive action
measures. Nonetheless, the legal requirement for duty-bearers to submit documentation regarding the
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effectiveness of these measures was set up with no temporary requirements, and therefore it is
reported that it rarely receives the requested implementation information that would substantiate the
monitoring.

Barriers to effective positive action in practice and the role of
Equality Bodies
In spite of the wide range of tools available to Equality Bodies to promote, litigate, regulate, or
adjudicate positive action, the Equality Bodies reported relatively low levels of activity in this sphere.
Most Equality Bodies were either satisfied that their powers were sufficient, or they did not have a
position on this question.
Some barriers identified by Equality Bodies did relate to their own powers. For example:
Belgium: UNIA is limited in the ways it can enforce positive action (e.g., having a mandate in
negotiations to impose a positive action plan, or carrying out or collaborating in the labour
inspections).
 Poland: The Commissioner for Human Rights highlights the lack of competence in horizontal
disputes, it is expressed in the report “Protection against discrimination in Poland. Legal status
and social awareness.” 135
Other barriers related to the public understanding of positive action and when it is lawful. For example:








Lithuania: There is a need for better perception and understanding of when positive action
should be really justified, necessary and proportionate.
Belgium: It should be noted that it is difficult to work with employers when it comes to positive
action. They are crucial to the success of positive action, but for the time being there seems to
be little enthusiasm to work on it. On the other hand, not all employers are against it, but they
often just do not know 1) that it exists 2) how to get started and 3) to what extent it is
lawful/unlawful.
Czech Republic: The complaints that the Equality Body received so far did not raise an actual
concern of the lawfulness of positive action in practice.
Slovakia: State administrative bodies and legal persons are obliged to inform the Centre about
the adopted temporary compensatory measures. However, most of the subjects are not
fulfilling their notification obligation. The Centre usually finds the information about temporary
compensatory measure from other sources and then contacts the relevant entities, which adopt
temporary compensatory measure of their own initiative. As a result, there is not a consistent
system containing all temporary compensatory measures. Therefore, the Centre may state that
its powers are sufficient. However, the fact that the subjects are not complying with their
obligations may present a problem.
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Introduction

T

here is ample debate across academia, legal practitioners and policy-makers regarding the need,
nature and effectiveness of positive action. As has been highlighted in the course of this report,
the disparate understanding of the nature of positive action and its application at the national
level has made it complicated to even find comparable information about these kinds of measures; from
whether quotas should or should not be considered positive action measures, to the issues arising from
the overlap with equality duties, genuine occupational requirements, or even reasonable
accommodation.
As will be shown below, the difficulty of collecting equality data, even when there is a legal obligation to
do so 136, makes it extremely hard to prove how positive action measures are needed and effective as a
means to fight structural discrimination. The sensitivities to the collection of certain data that would
help evaluate these kinds of measures and the (mis-) interpretation of data protection laws further
complicate this quest. 137
In the lines that follow, we have tried to outline some significative national examples regarding the
monitoring of the effectiveness of positive action measures by Equality Bodies and dwelled into the
debate of whether these kinds of measures are indeed effective or not. While a whole report could be
devoted to just this last topic, we have aimed at keeping the arguments and counter-arguments concise.

Measuring the success or
effectiveness of a positive action
measure
Measuring the success or effectiveness of positive action measures is a complex subject for most
Equality Bodies. The reasons for this are numerous: on the one hand, designing or implementing positive
action measures may fall beyond their mandate, the measurement and monitoring is not foreseen as
such, or there is no information or specific knowledge on this subject. On the other hand, it also poses
questions touching on the very nature of positive action measures themselves, for instance, the
usefulness of their limited duration or if they contribute to reduce structural inequality.
This can lead to blurring the differences between positive action and equality duties in some cases,
given the general and open-ended design of measures benefiting persons with disabilities, for instance,
136
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that can be considered as positive action. In this sense, the Austrian Disability Ombudsman reports that,
given that achieving equal treatment of persons with disabilities is an ongoing effort and long-term goal,
the temporal perspective does not come into play as such. For both the Austrian and Lithuanian
Equality Bodies, considering the specific nature of positive action measures, they should become
equality duties and not be restricted in time.
Equality bodies might measure the effectiveness of positive actions using indicators when these clearly
state a target success. In this respect Belgium’s Royal Decree on positive action can be mentioned.
Under the said legislation, it is required to demonstrate the existence of manifest inequality and
establish its disappearance as the main objective. All available means can be provided as proof, such as
data showing manifest underrepresentation in the staff or at certain functions or levels or services of,
for example women, persons with disabilities, or persons of a specific age range.
In the case of Great Britain, positive action measures must be:




A proportionate means of achieving the aim of enabling or encouraging persons who share the
protected characteristic to overcome or minimise that disadvantage;
Meeting those needs; or,
Enabling or encouraging persons who share the protected characteristic to participate in that
activity.

Other countries mention specific thresholds to be achieved, such as 6% of the employees being persons
with disabilities in Poland. In Croatia, employers with over 20 employees are obliged to fulfil
employment quotas for persons with disabilities, and those failing to do so have to pay a fine in case of
infringement. This positive action measure is designed to improve employability of persons with
disabilities but is not by itself linked to any specific indicators.
The Austrian Disability Ombudsman mentions that even though there are no targets or indicators to
determine if equality has been reached in a certain area, in the overall political agenda and framework
on disability-related issues for the years 2021-2030 (in the process of being formulated), both indicators
for measuring the success of single policy measures proposed as well as intersectional and systematic
discrimination play a prominent role and will be permanently monitored and evaluated at the end of the
proposed term, in order to use the results thereof as a basis for the next policy framework.
It must also be noted that it is difficult to measure the effectiveness of positive action measures. In the
case of measures to increase the employment of persons with disabilities it may be easier since they can
be directly monitored, like in the case of Croatia, by the state body in charge of collecting information
on employers obliged to fulfil employment quotas, subject to a fine if they do not, or they can be
indirectly monitored with employment statistics (the Bureau of Statistics monitors the percentage of
employed/unemployed persons with disabilities). In Poland, employers who achieve the required level
of employment of persons with disabilities (6%) electronically submit relevant data on employment and
education of persons with disabilities, or activities designed for disabled persons, on a monthly and
annual basis to the State Fund for Rehabilitation of Disabled Persons.

76

In the case of quotas to increase, for example, the number of women in candidate lists, Spain has a
series of initiatives including: the database “Mujeres en Cifras” (Women in Figures) 138 which includes
statistics on the political participation of women elected officials at local, national, regional, and
European level; jointly publishes with the Spanish Statistical Office; the electronic publications “Women
and Men in Spain” 139 ”, jointly published with the Spanish Statistical Office, that is permanently updated
with a section on political participation; and, since the approval of the Equality Act in 2007,
comprehensive analyses with detailed data by the General Directorate of Internal Policy of the Spanish
Ministry of Home Affairs on the impact of compulsory compliance with the principle of balanced
presence of women and men in candidate lists at local, national and European Parliamentary
elections. 140.
In the case of Italy, according to Paola Profeta 141, quotas to address the very low representation of
women in company boards adopted in Italy have been successful due to a number of factors: worked
because of a number of factors:





They targeted a very concrete situation,
They were temporary,
They were compulsory and
They were accompanied by severe sanctions.

Data on the implementation of such quotas in Italy has shown that the percentage of women in boards
substantially increased and the results were assessed as positive.
In Slovakia, precise requirements to monitor positive action measures are foreseen in the AntiDiscrimination Act. It obliges entities, including state administrative bodies or other legal persons that
adopt temporary compensatory measures, to continuously monitor and evaluate them and to publish
all relevant information with a view to re-evaluate their further duration, including a method for
evaluating if they have achieved their aims and its impact on the targeted group. In addition, these
entities must provide relevant information to the Slovak National Centre for Human Rights (NCHR) on
issued positive action measures.
However, there is no time limit for the entities to fulfil their reporting obligation, reason for which most
entities are yet to fulfil their obligation under Section 8a of the Antidiscrimination Act. The NCHR is
therefore obliged to find the information about positive action measures from its own monitoring
processes or from other sources and then contact the relevant entities that have adopted such positive
action measure on their own initiative.
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As an example, the adoption of the positive action measures “You have a chance” (J. Lajčáková), based
on ethnicity, nationality, sex, or gender in Slovakia 142, may be perceived as a successful project.
However, the NCHR has not been notified about the implementation of such positive action measure
and therefore lacks monitoring.
Therefore, despite the existence of a legal framework which designates the NCHR as the competent
authority to promote and monitor the adoption of positive action measures, the fact that entities are
not duly complying with the reporting obligation enshrined in the Antidiscrimination Act in a timely
manner presents a significant problem to monitoring and evaluation of positive action in practice.
It must be noted that in 2016, the NCHR published a report on monitoring and evaluating the
effectiveness of temporary compensatory measures in Slovakia. 143
A possible way of indirectly monitoring positive action measures is, as mentioned by the Norwegian
equality body (Equality and Anti-discrimination Ombud), challenging them in Court in order to decide on
their legality.
On a general basis, it is stated that it is unlikely that inequality or underrepresentation can be eliminated
in a short term or in the limited timespan foreseen for positive action measures. In that line, Belgium
states that to tackle structural inequality, much more than positive actions are needed and that such
measures must be part of a broader anti-discrimination policy. In Slovakia however, where specific
monitoring and evaluation of positive action is foreseen, time plays a key role as temporariness and
short duration of the measure is a requirement.

Debates around positive action
measures
Current discussions at the national level
The sensitivity of positive action measures is illustrated by the various (academic, political, and societal)
discussions taking place in different countries, such as Lithuania, the Netherlands, Romania, Austria,
Belgium, Czech Republic, Great Britain, Greece, and Ireland.
Political discussions are criterion specific, mostly centred on the grounds of gender and race or ethnic
origin, and thus linked to certain positive action proposals.
In Lithuania there is an ongoing discussion within the Ministry of Social Security and Labour on the
sphere of consumers’ rights that mostly focuses on elderly people, people with disabilities, young
142

More detailed information about the Project is available here: https://www.usske.sk/sk/komunita/rovnostprilezitosti
143
Slovak National Centre for Human Rights (2016), 'Monitoring and evaluation of efficiency of temporary
equalizing measures in the Slovak Republic' (Monitorovanie a vyhodnocovanie účinnosti dočasných vyrovnávacích
opatrení v podmienkach Slovenskej republiky), Bratislava, available in Slovak.
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people, and national minorities. Many goods and services providers are providing benefits (namely
discounts) for these groups. According to the Law on Equal Treatment, those benefits are not legal, as all
consumers must be treated equally. An objective and reasonable justification for granting those benefits
is therefore necessary. The discussions with the Ministry of Social Security and Labour and other public
institutions are about the possible justification of these benefits: what benefit can be given to which
specific social groups in access to goods and services and other spheres of social life. At the moment
there is a draft for the new Law on Equal Treatment where it is stipulated that direct discrimination does
not include cases concerning granted benefits on the grounds of age, disability, and social status if it can
be justified by a legitimate aim and the means for achieving that aim are appropriate and necessary.
The Dutch parliament recently voted to adopt the ‘Wetsvoorstel inzake evenwichtige
man/vrouwverhouding vennootschappen’ (an act amending the civil code dealing with legal persons
with a view to ensuring gender balance for publicly traded companies). 144 This legislation is meant to
introduce a requirement for publicly traded companies to have at least 30% men and at least 30%
women on the supervisory board. 145 If this 30/30 figure is not met, and a company tries to appoint a
person who does not improve the situation (so for instance, another man on a board consisting only of
men), the appointment will be null and void according to law. It is worth mentioning that one of the
controversial aspects of this law (apart from the general debate) is that it includes a quota in favour of
male representation. This is in contrast with Dutch equal treatment legislation which does not provide
for the possibility for positive action measures to be taken in favour of men, as it is not considered as a
group suffering from structural discrimination.
In the Czech Republic, there is an ongoing political debate at the council and committee level of
government on the application of positive action measures. The debate mainly concerns gender equality
in employment and has thus far remained largely marginal in mainstream political or societal discourse
without inciting widespread media coverage or parliamentary discussions. The question of gender
quotas in company boards is currently before the Irish parliament and also politically discussed.
Debates on positive action in respect to other groups, such as integration into employment of nonnationals, persons with disabilities and members of the Travelling community, are also held at the
societal level In Ireland.
One issue identified in Great Britain is around the under-use of positive action, specifically in
apprenticeships. In 2019, the Human Rights Commission and the University of Chester Young Women’s
Trust published a research report 146 on the use of positive action as a tool in apprenticeships. The report
found that few employers are making use of the power given to them under the 2010 Equality Act to
tackle disadvantage and under-representation experienced by certain groups. While the study found
some examples of companies encouraging female apprentices, there were far fewer schemes or positive
144
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action measures relating to race and disability. This is despite the fact that almost 90% of apprentices in
England aged 16 to 24 are white. There was no evidence of formal use of tie-break provisions. The
research identified a number of reasons for the limited use of positive action, including a lack of
awareness among employers about their ability to take positive action, a lack of confidence to
implement effective measures, and a fear of legal liability for straying into positive discrimination.
In Greece, a political debate took place in 2001 when the Parliament was discussing the proposal for
amending the Constitution to expressly declare that any measure aiming at promoting equality between
men and women shall not constitute discriminatory treatment (Article 116 paragraph 2) 147. All political
parties voted in favour of the provision. Nonetheless, different views have been expressed as to
whether positive action aiming at increasing the number of women who participate in elected bodies
(such as the Parliament and local councils) is compatible with the principles of equality and democratic
governance. A popular topic among constitutional law experts is the legal nature of social rights, a
discussion which touches upon positive action as well.
Similarly to what has been mentioned regarding the political level debates above, on the societal level,
analogous discussions are taking place. In Romania discussions in the public sphere mostly relate to
positive measures adopted in favour of minorities, mostly related to education for Roma students or in
certain regards relating to Hungarian students. In some cases, similar discussions take place at a smaller
level in terms of measures relating to citizens of the Republic of Moldova with regard to education or
acquiring Romanian citizenship. More recently, discussions have emerged on education for children with
special educational needs.
In the Netherlands the debate often focuses on preference measures directed at women and/or
cultural or ethnic minorities in the field of employment. 148 Similarly, in Belgium these societal debates
also relate to the field of employment.
In Austria, any current political, societal, or academic discussion about positive action is embedded in
the wider context of the ongoing debate on intersectional discrimination. The discussion should be
understood considering the evaluation of the previous National Disability Strategy for the years 20122021 and the drafting of a new strategy, that is to be in force from 2022-2030. In this process, measures
that may be qualified as positive action targeting people with disabilities are being scrutinized both
overall and in light of the extent that they adequately address issues of intersectional discrimination.
Albeit there are some differences regarding the debate on positive action across the various countries
examined, for instance concerning the target groups and the spheres of application of such measures,
there are a series of common arguments against the use of positive action measures across a number of
respondents. Based on the examples shared by Belgium and the Netherlands, these will be summarised
in the following lines:
147

Article 116 (2) of the constitution of Greece was amended as follows: "The adoption of positive measures
promoting equality between men and women shall not constitute discrimination on the ground of sex. The State
provides for the elimination of inequalities which exist in practice, particularly to the disadvantage of women.”
148
See extensively, Cadat-Lampe, M., Felten, H. (2020), Quota tegen discriminatie van mensen met een
migratieachtergrond op de arbeidsmarkt: kan dat?, Kennisplatform Integratie & Samenleving.
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Arguments against the use of positive action measures



Positive action does not deliver the best candidate: This argument is based on the
equation of 'positive action' with hard quotas. These could indeed have the effect of
giving preferential treatment to a less qualified candidate from an under-represented
group over a better-qualified person from a dominant group.



Negative consequences for the target group itself: A common argument against
positive action is that the target group itself will suffer from the preferential
treatment. The fear is that after recruitment they will be looked upon unfairly by
colleagues or superiors. There is a fear of stigmatisation, underestimation and
undervaluation that would stand in the way of further promotion opportunities.
Moreover, it risks not selecting the most vulnerable but rather the elites of the
underrepresented groups. More colloquially, the argument is made that selection
should simply be about finding the best candidate, irrespective of their background.



The sensitivity of registration of some of the necessary data.



Positive action is against meritocracy and threatens productivity: The wellestablished idea is that our economic (and social) system is based on merits and
affirmative action undermines this. Selection should simply be about finding the best
candidate, irrespective of their background. e



Positive action is positive discrimination and equally unjust: those opposing
positive action point out that discrimination on grounds of gender, race or disability is
prohibited, meaning that giving preference to someone on those grounds leads to
exclusion of another on the same grounds.



The argument of its effectiveness: Does it work? For the time being, there are
few concrete cases that show that positive action plans really work. Rather theoretical
considerations are invoked to support it.



It is not useful for a number of problems. For example, you cannot develop a
positive action plan for LGBTIQ+, because you would have to show underrepresentation and ask people about their orientation when they are hired.



It is not a structural solution, but a temporary measure. Positive action does not
solve problems and must therefore always be accompanied by solutions that remove
the structural barriers to, for example, the labour market. It is crucial to work on both
tracks, otherwise there will not be any impact.
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Arguments in favour of positive action measures
(counterarguments)

 A positive action measure is not always adopted in the form of quotas. For
example, in Belgium this form is not legally evident and as a result, it is never or hardly
used 149. In contrast, other forms of positive action are preferred, such as the ‘tie-break
system’ where in the case of equal qualifications a preference can be made for the
candidate from the under-represented group, or a 'threshold system' where the
minimum standard is suitability for the job and the employer can then choose suitable
candidates from an under-represented group.
 The more diverse the workforce, the greater the chance for product
differentiation, innovation, market expansion and higher turnover.
 Research shows that prejudice and racism decrease with increasing contact
with the minority groups. The workplace offers excellent opportunities for this.
Positive actions can be a way to achieve this.
 There is a fundamental distinction between positive action and “positive
discrimination”. Positive action is not (positive) discrimination but a way of reversing
and correcting structural negative discrimination. Making a distinction between groups
by treating them differently is morally reprehensible if it is done in order to exclude or
exploit them. If it is done to compensate for, or correct a historical injustice, then it
serves a legal purpose. Moreover, these measures only continue to exist as long as
inequality exists. Once the inequality disappears, so does the need for positive action.
The positive action exception and the legitimacy of measures support persons at a
particular disadvantage.
 It is necessary to achieve an inclusive society. This means that all groups in society
have equal access to all areas of that society, such as housing, employment, education,
and care. To achieve this equality, positive action measures that help underrepresented
groups to achieve equal representation are necessary. Positive action is an important
tool in building a diversity policy, both for public and private employment, and thus in
achieving de facto equality.
 The arguments opposing positive action measures are purely hypothetical: for
example, the Netherlands has until now never experimented with large scale and welldesigned positive action, thus any points made about their supposed ineffectiveness
remain largely theoretical.

149

With exception of electoral lists where the first two candidates have to be male/female alternately, and this has
led to a higher representation of women in e.g., the Flemish Parliament.
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Annex I: Checklist criteria for EU law
compliant positive action measures
Lilla Ozoráková and Linda Zuzčáková
The Court of Justice of the European Union (CJEU) established criteria for the use of positive action
measures in its case-law. Firstly, positive actions are exceptions from the non-discrimination principle
and therefore they have to be restrictive. Their aim is to achieve substantive equality through measures
designed with the aim to provide equal opportunities. This does not mean equal results or gender
balance, when it comes to gender inequalities. 150 The CJEU therefore puts the positive action measures
under a proportionality test and considers the legitimacy, effectiveness, and necessity of the measures.
Therefore, there are certain criteria in order for the positive action measure to be legal:
1. There must be proven under-representation
2. The imbalance must stem from unequal opportunities or disadvantages
3. The measure must be proportionate, which means it has to be legitimate, effective, and
necessary. This means:
3.1. The imbalance must be proven
3.2. The measure must target the eradication and correction of the causes of reduced
opportunities (See Griesmar, Alvarez, Leone)
3.3. The measure should pursue the stated aim (See Marschall)
3.4. The measure should be based on objective and transparent criteria (See Abrahamsson,
Kalanke, Marschall)
3.5. The measure must not further bolster the traditional roles of women and men in society
(Alvarez, Maistrellis)
3.6. In recruitment and promotion as regards to gender, an automatic or unconditional
preference for the under-represented gender is not allowed. A saving clause, which would
give a member of the over-represented gender the chance to succeed based on their
personal situations or individual merits, is needed. (See Abrahamsson, Kalanke, Badeck)
3.7. Automatic preference may be given in the context of allocating training places and calls to
interviews, where the members of the over-represented gender are not completely
excluded from the possibility of getting training or being called to interview when they
possess equal qualifications (Badeck)
3.8. The measure must be temporary, which means that it should end when equal opportunities
exist in the target area of the specific measure.
150

Ibid. Equinet (2014), Positive Action Measures…
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Annex II: Checklist for analysing a
positive action measure
Lindsey Reynolds
In this report we have analysed the responses from twenty Equinet members in relation to the nature of
positive action measures in their jurisdictions. We have found that most Equality Bodies would
categorise the approach to positive action in their national legal systems as largely following the
derogation approach or a hybrid derogation / substantive approach. The distinguishing features of the
more ‘pure’ substantive approaches, arise from the mandatory use of positive action, the use of quotas
and robust equality duties.
Most legal systems have some form of definition of positive action but that is where the similarities end.
There is a broad range in terms of specificity and approaches to defining positive action in domestic law.
We conclude that a positive action measure can be analysed through the lens of a nine-step checklist:
1. Terminology
2. Voluntary or mandatory
3. Derogation approach criteria
4. Specified scope or sector
5. Scope or protected group
6. Aim
7. Proportionality
8. Time-limited
9. Reactive and/or prospective/preventative
In some cases, for example in relation to scope, the answer to these nine questions may influence how
flexible positive action is and how readily a body or company can invoke a positive action measure, and
its effectiveness in practice.
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Equinet Member Equality Bodies
ALBANIA
Commissioner for the Protection from
Discrimination
www.kmd.al
AUSTRIA
Austrian Disability Ombudsman
www.behindertenanwalt.gv.at
AUSTRIA
Ombud for Equal Treatment
www.gleichbehandlungsanwaltschaft.gv.at
BELGIUM
Institute for the Equality of Women and Men
www.igvm-iefh.belgium.be
BELGIUM
Unia (Interfederal Centre for Equal
Opportunities)
www.unia.be
BOSNIA AND HERZEGOVINA
Institution of Human Rights Ombudsman of
Bosnia and Herzegovina
www.ombudsmen.gov.ba
BULGARIA
Commission for Protection against
Discrimination
www.kzd-nondiscrimination.com
CROATIA
Office of the Ombudsman
www.ombudsman.hr
CROATIA
Ombudsperson for Gender Equality
www.prs.hr
CROATIA
Ombudswoman for Persons with Disabilities
www.posi.hr
CYPRUS
Commissioner for Administration and Human
Rights (Ombudsman)
www.ombudsman.gov.cy
CZECH REPUBLIC
Public Defender of Rights
www.ochrance.cz
DENMARK
Danish Institute for Human Rights
www.humanrights.dk
ESTONIA
Gender Equality and Equal Treatment
Commissioner
www.volinik.ee
FINLAND
Non-Discrimination Ombudsman
www.syrjinta.fi
FINLAND
Ombudsman for Equality
www.tasa-arvo.fi

FRANCE
Defender of Rights
www.defenseurdesdroits.fr
GEORGIA
Public Defender of Georgia (Ombudsman)
www.ombudsman.ge
GERMANY
Federal Anti-Discrimination Agency
www.antidiskriminierungsstelle.de
GREECE
Greek Ombudsman
www.synigoros.gr
HUNGARY
Office of the Commissioner for Fundamental
Rights
www.ajbh.hu
IRELAND
Irish Human Rights and Equality Commission
www.ihrec.ie
ITALY
National Office against Racial Discrimination UNAR
www.unar.it

NORTH MACEDONIA
Commission for Prevention and Protection
against Discrimination
www.kszd.mk
NORWAY
Equality and Anti-Discrimination Ombud
www.ldo.no
POLAND
Commissioner for Human Rights
www.rpo.gov.pl
PORTUGAL
Commission for Citizenship and Gender Equality
www.cig.gov.pt
PORTUGAL
Commission for Equality in Labour and
Employment
www.cite.gov.pt
PORTUGAL
High Commission for Migration
www.acm.gov.pt

KOSOVO*
Ombudsperson Institution
www.oik-rks.org

ROMANIA
National Council for Combating Discrimination
www.cncd.ro

LATVIA
Office of the Ombudsman
www.tiesibsargs.lv

SERBIA
Commissioner for Protection of Equality
www.ravnopravnost.gov.rs

LITHUANIA
Office of the Equal Opportunities Ombudsperson
www.lygybe.lt

SLOVAKIA
Slovak National Centre for Human Rights
www.snslp.sk

LUXEMBURG
Centre for Equal Treatment
www.cet.lu

SLOVENIA
Advocate of the Principle of Equality
www.zagovornik.si

MALTA
Commission for the Rights of Persons with
Disability
www.crpd.org.mt

SPAIN
Council for the Elimination of Ethnic or Racial
Discrimination
www.igualdadynodiscriminacion.igualdad.gob.es

MALTA
National Commission for the Promotion of
Equality
www.equality.gov.mt

SPAIN
Institute of Women
www.inmujer.es

Moldova
Council on Preventing and Eliminating
Discrimination and Ensuring Equality
www.egalitate.md
Montenegro
Protector of Human Rights and Freedoms
(Ombudsman)
www.ombudsman.co.me
NETHERLANDS
Netherlands Institute for Human Rights
www.mensenrechten.nl

SWEDEN
Equality Ombudsman
www.do.se
UNITED KINGDOM - GREAT BRITAIN
Equality and Human Rights Commission
www.equalityhumanrights.com
UNITED KINGDOM - NORTHERN IRELAND
Equality Commission for Northern Ireland
www.equalityni.org
* This designation is without prejudice to positions on
status, and is in line with UNSCR 1244/1999 and the ICJ
Opinion on the Kosovo declaration of independence.

ISBN 9978-92-95112-59-9 | © Equinet 2021

www.equineteurope.org

