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Equality bodies — a European phenomenon
Tamas Kadar?!

“Equality is a fundamental value of the EU, and the European Network of Equality Bodies is a fundamental part of
defending our values against attack and our citizens against discrimination?”
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The Treaty of Amsterdam and the subsequent adoption in 2000 of the so-called Race Directive was a
genuine paradigm shift in European equal treatment legislation and practice. One of the major
developments resulting from this Treaty change and new Directive was the introduction of a requirement
for all EU Member States to set up bodies for the promotion of equal treatment, first on the ground of race
and ethnic origin, later extended to the ground of gender. This article analyses the emergence of these
bodies — equality bodies — in EU Member States and candidate countries and the role they play in
promoting equality and the implementation and monitoring of EU equal treatment legislation. It argues
that equality bodies have a significant potential to contribute to more equal societies and they have proven
to be effective agents of change. They do so, among others, by contributing to relevant case law in front
of the Court of Justice of the European Union leading to the further development and clarification of EU
and national equal treatment legislation. The article also looks at the challenges experienced by equality
bodies in different European countries as factors that influence and might limit their potential and
contribution. To conclude, the article examines the necessary conditions for equality bodies to effectively
contribute to the implementation of EU legislation and the achievement of substantive equality and it
assesses whether current standards for equality bodies can guarantee these conditions.

Introduction

While equality bodies existed before 2000, their emergence on a large scale and in a whole geographical
region is the result of EU legislation and in particular the so-called Race Directive®. A requirement for all
EU Member States, and candidate countries, to establish or designate an equality body was introduced
with the Race Directive in order to strengthen protection against discrimination. Equality bodies were
tasked to analyse the problems involved, to study possible solutions and to provide concrete assistance
for the victims®. This article discusses how far equality bodies have been able to fulfill this important role
and looks at the potential equality bodies as specialized institutions dedicated to promoting equality and
tackling discrimination hold. | argue that in a difficult social environment equality bodies have successfully
established themselves as champions for equality and they have a major role to play in implementing and
developing European and national protection against inequalities and discrimination. The second part of
the article considers the challenges faced by equality bodies in terms of their independence and
effectiveness and argues that European-level standards are necessary to tackle these challenges.

A short history of equality bodies
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Equality bodies were first set up in a small number of, mainly common law, countries in the 1960s and
‘70s to ensure protection against discrimination. This period coincided with the American Civil Rights
Movement and the adoption of various UN Human Rights Treaties, such as ICERD> and CEDAW?® focusing
on specific discriminated groups, but also the more general ICCPR” and ICESCR® with strong provisions
against discrimination. In the United States the setting up of the Equal Employment Opportunity
Commission (EEOC) was a result of the Civil Rights Act of 1964°. The United Kingdom set up an Equal
Opportunities Commission in 1976 (for gender equality) and a Commission for Racial Equality in 19771,
neither of the two institutions covering Northern Ireland. Sweden set wup the
Jamstélldhetsombudsmannen (Equality Ombudsman for gender equality) in 1980%. In some other
countries equality bodies were set up in the early 1990s, such as the Belgian Centre for Equal
Opportunities and Opposition to Racism in 1993 and the Dutch Equal Treatment Commission in 1994.

However, until the third millennium countries with an equality body remained the exception in Europe
and, as the above examples demonstrate, they could mostly be found in the Northwestern edge of the
continent.

While equality and non-discrimination had already been recognized as fundamental values of the
European Union?®3, in 1999 the Amsterdam Treaty introduced a new Article 19 to the Treaty on the
Functioning of the European Union (ex Article 13 TEC), allowing the Council of the EU to adopt legislation
to combat discrimination on six grounds®*. The Council, stunned by the success of J6rg Haider’s far right
Austrian Freedom Party, quickly made use of this new power, adopting the Race Equality Directive in
2000% (Givens TE, 2014).The Directive introduced an obligation for all EU Member States to designate a
body or bodies for the promotion of equal treatment of all persons without discrimination on the grounds
of racial or ethnic origin'®. The competences of these bodies have to include providing independent
assistance to victims of discrimination, conducting independent surveys concerning discrimination,
publishing independent reports and making recommendations on any issue relating to such
discrimination?’. The provision is based on the notion that ‘protection against discrimination based on
racial or ethnic origin would itself be strengthened by the existence of a body or bodies in each Member
State, with competence to analyse the problems involved, to study possible solutions and to provide
concrete assistance for the victims!®. As opposed to carrying out their functions independently, the initial
Commission proposal foresaw the setting up of ‘independent bodies’?, coming closer to guaranteeing
structural independence, something that, in light of later events, would have been both welcome and
necessary. Yet, the adopted Directive constituted a giant leap forward in protecting equality and
combating discrimination. A similar obligation to designate equality bodies (and already calling them as
such) was introduced for the ground of sex with the EU Gender Equality Directives adopted in the 2000s,
while on other discrimination grounds there is no such EU-level obligation?. Outside of Europe no
international or regional legislation has so far been introduced obliging Member States in a similar vein to
set up equality bodies.

Given the small number of European countries with already established dedicated equality bodies, in
practice the obligation meant that many Member States and candidate countries had to set up new
structures, while some others decided to designate already existing structures, by granting them an
additional mandate and powers. This different regulatory approach, coupled with the diverse legal and
administrative traditions of Member States and candidate countries, led to a large variety of equality
bodies in Europe. Some of them are, as we have shown, institutions with a long history, others were set
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up to fulfil the Member State’s EU obligations. Some of them are stand-alone equality institutions, others
are situated in larger bodies holding other mandates as well. Some of them focus on promotional work,
others on strategic litigation and yet others on deciding on the merits of discrimination cases in their own
administrative procedure.

Recognising the importance of harmonised interpretation and implementation of the EU Equality
Directives, European equality bodies decided to set up a European Network of Equality Bodies, Equinet,
in 2007. Its membership currently includes 46 equality bodies from 34 European countries, in line with
the fact that EEA countries, EU candidate countries and certain Eastern Membership countries?! are also
under a legal obligation to set up equality bodies.

The potential of equality bodies

The EU Equality Directives introduced the obligation of setting up equality bodies?? expecting them to
strengthen protection against discrimination. Equality bodies have proven their value in promoting
equality and tackling discrimination in years since the adoption of the Directives. As the Commission noted
in 2014, ‘strengthening the role of the national equality bodies as watchdogs for equality can make a
crucial contribution to more effective implementation and application of the Directives’?. Thus, at the
most basic, though crucial, level, equality bodies can contribute to the effective monitoring and
enforcement of legal obligations provided that they are given the necessary powers and resources.
Depending on their powers they can hold governments to account with regard to their equality
obligations, report to international bodies, provide independent assistance to victims, give legal advice,
represent complainants in legal procedures, intervene in such procedures, and make decisions on the
merits of discrimination claims. There are vast differences between the powers of equality bodies
throughout Europe and the constraints of this article do not allow us to describe them all. However, it is
useful to keep in mind that at the most basic level we can differentiate between equality bodies that focus
mainly on promotional work and providing advice, those that focus on investigating and deciding cases
on the merits and those that have a mix of these powers?.

As Equinet (2012) notes, equality bodies have a wide ranging potential for achieving change at different
levels and change for individuals is only part of this. Their potential includes social change with an impact
on the culture of a society and stimulating a prizing of equality, diversity and non-discrimination as values
in society. Organisational change is secured through an impact on policy making and on the internal
policies, procedures and practices within organisations such that equality is promoted, diversity is
accommodated and discrimination is eliminated for employees and service users. Individual change
means that equality bodies can impact on the situation and experience of individual members of groups
subject to discrimination and inequality at work or in accessing goods and services (Equinet 2012: 11).

While EU equality legislation requires Member States to set up equality bodies only for the grounds of
race and ethnic origin and gender?, in practice the overwhelming majority of Member States, EEA
countries, candidate countries and Eastern Partnership countries went beyond this minimum and their
equality bodies cover all or many grounds of discrimination, often even surpassing the 6 grounds listed in
the EU Treaties (Equinet 2017a). While in some countries more than one equality body exists?®, there is a
clear pattern in that most individual equality bodies cover all or a number of discrimination grounds
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(Equinet 2017a). Therefore, in most countries, equality bodies are well placed to tackle all forms and
grounds of discrimination and inequalities, including multiple and intersectional ones. This stands in
marked contrast with civil society, where working with a grounds-based focus can be an issue hindering
the effective handling of multiple and intersectional discrimination cases or possibly causing diverging
interests and thus actions?’.

As low-threshold and expert complaint bodies (with their procedure free from legal fees), they also make
an important contribution to fighting under-reporting. This is especially important when recent data from
the EU’s Agency for Fundamental Rights (FRA) show that only one out of eight respondents (12%) reported
or made a complaint about the most recent incident of discrimination based on ethnic or immigrant
background (European Union Agency for Fundamental Rights 2017: 42). While the same data shows that
equality bodies have a long way to go in overcoming under-reporting (European Union Agency for
Fundamental Rights 2017: 50-54), they are well placed to do so if they are given the necessary
independence, powers and resources. Owing to their role, they can provide a link between individuals at
risk of discrimination, civil society and the government, and they can strategically position themselves as
safe places and expert institutions, different to other public bodies, yet with the weight and tools of such
bodies.

The legal case work of equality bodies provides another key contribution to the development of equality
law. This includes work at the national level, where equality bodies, depending on their powers, may take
cases to courts in their own name, provide legal support to complainants, make interventions, amicus
curiae submissions or expert statements, or formally decide discrimination cases using their adjudicatory
powers and, where they are mandated to do so, ordering effective and dissuasive sanctions?. Given their
specialization and expertise in discrimination issues, equality bodies are ideally placed to ensure that
national legislation and case law develops in a direction that takes into account and responds to the main
discrimination issues and challenges. In particular, a number of equality bodies engage in strategic
litigation (Equinet 2017b), with the intention that the legal proceedings they participate in will have a
positive broader impact on law and policy development as well as setting a precedent for the outcome in
similar discrimination cases.

Importantly, equality bodies are also using their specialist expertise to engage in litigation at the European
level, encouraging national courts to refer preliminary questions to the Court of Justice of the EU (CJEU)?®
and participating in cases in front of the European Court of Human Rights (ECtHR)3C. Such landmark cases
helped to shed light for instance on the limits of legality of internal rules of a private undertaking
prohibiting the visible wearing of any political, philosophical or religious sign in the workplace3!; clarify
that public discriminatory statements can be challenged in court even in the absence of an individual
victim and the sanctions in such cases must also be effective, proportionate and dissuasive3?; that public
statements may be sufficient to shift the burden of proof to the defendant®3; or that the concept of
discrimination by association also applies to the ground of race and ethnic origin®*. Following an initial
attempt, it remains to be seen whether equality bodies with adjudicatory powers can themselves refer
preliminary questions to the CJEU®. Legal action at the European level is a key, albeit thus far relatively
underused tool for equality bodies, holding a potential to influence and develop equality laws not only in
one Member State, but ensuring consistent and progressive interpretation at the European level. While
third party interventions are possible and relatively widely used for instance by civil society actors before
the ECtHR?®, such interventions are not possible in the procedure of the CIEU, where only organisations
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that had been part of the proceedings at national level can take part. This is an important limitation,
making it crucial that equality bodies become involved in cases well before they are referred to the CJEU.
In the long run it might be argued that the CJEU could usefully contemplate adopting a similar approach
to the ECtHR, allowing expert institutions to submit third party interventions.

Moving beyond legal and enforcement powers, the use of other, ‘soft’ powers of equality bodies also
holds great potential. Such ‘soft’ powers are related to the promotion of equality and can include for
instance making recommendations, promoting good equality practices by duty bearers, research and
survey work. However, in certain cases a lack of adequate resources might lead to an inability of using
these powers to their full extent, having to prioritise the fulfillment of duties with regard to enforcement,
assistance to victims and other legal powers. On the other hand, the use of some of these soft powers
might also constitute a challenge for or require more careful considerations from equality bodies with a
quasi-judicial (adjudicatory) focus, as their use could be perceived as taking the side of victims of
discrimination and disregarding the concerns and viewpoints of duty bearers, thereby undermining the
perception of impartiality of the equality body, something that is essential for the effectiveness of their
work on deciding cases.

Equality bodies have also established themselves as key players for the development of European and
national equality legislation. Their independence and expertise on issues relating to discrimination gives
them a legitimacy to make recommendations and puts them in a strong position to comment on all
policies and existing or proposed legislation affecting groups at risk of discrimination. In a survey
conducted by Equinet in 2014, an overwhelming 22 equality bodies out of 23 declared having issued
recommendations to their respective national/federal Governments and Ministries, and 17 to their
national/federal Parliaments. These are followed by recommendations to Regional/Local Governments
and, to a lesser extent, Regional/Local Parliaments and public institutions and authorities such as, for
instance, schools (Equinet 2014: 7). While ensuring the engagement, interest and political will and being
heard might prove to be a formidable challenge, making recommendations is a useful and effective way
in which equality bodies can contribute to the development of equality legislation as well as policies.

As foreseen in the provisions on equality bodies in the EU Directives®, equality bodies operate as
knowledge hubs and centers of excellence on equality and non-discrimination issues. They conduct
research and surveys and provide an increasing knowledge base on the theory and realities of
discrimination®®. This might be based on a review and analysis of the complaints they receive, research
conducted in-house or commissioned to external experts®.

Equality bodies also work closely with employers and service providers in order to prevent discrimination
incidents and to encourage and facilitate the adoption of good equality and non-discrimination practices.
This preventive and proactive work is crucially important in light of high levels of under-reporting,
rendering it impossible for equality bodies to tackle all discrimination incidents. Work with duty bearers
can take many forms (Equinet 2013). It covers the provision of information, awareness raising, and
training activities to ensure that all employers and service providers are aware of equality legislation and
their obligations in general or with respect to particular forms, grounds or fields of discrimination. More
concrete and tailor-made advice and guidance or even specialised practical support can also be provided
by equality bodies to ensure that a particular company or sector fulfills their equality obligations in the
best possible way*°.
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Statutory duties on employers, service providers and policy makers can also be seen as a crucial tool for
overcoming discrimination and achieving more equal societies (Equinet 2016a: 3). Such duties are set out,
albeit with relatively few details, in the EU Equality Directives* as well as in documents by the Council of
Europe’s European Commission against Racism and Intolerance (ECRI)*? and the Commissioner for Human
Rights*. Statutory duties go beyond the traditional reactive model of tackling discrimination cases as well
as the notion of formal equality, and they may seek to achieve substantive equality (Equinet 2016a: 13).
Different forms of statutory duties encompass preventive duties, institutional duties and mainstreaming
duties. Preventive duties are statutory duties on organisations to take measures to prevent discrimination,
harassment or sexual harassment in employment or in the provision of goods and services. Among the
statutory duties these are comparatively less aspirational, following a formal equality model and focusing
on preventing discrimination. Nonetheless, and much to the advantage of duty bearers themselves, even
these duties already go well beyond the traditional reactive model, requiring planning and forward
thinking. Institutional duties are statutory duties on organisations to promote equality for employees or
for people accessing their services, for example by introducing equality and diversity plans. Institutional
duties evidence a higher level of ambition, one that aims at substantive equality. Mainstreaming duties
are statutory duties on public authorities to have due regard to the need to promote equality in carrying
out their functions. Similarly to institutional duties, these follow a substantive equality model, but have a
possibly greater potential owing to their reach beyond individual organisations, laying down rules and
expectations for the whole society. Equality bodies often play an important role in the conceptualization,
introduction, monitoring and enforcement of all three types of duties at the national level, thereby
contributing to change at both the societal and the organisational level (see for example Equality
Commission for Northern Ireland 2008). While the current coverage of statutory duties at European as
well as national level remains patchy, their potential in achieving real change is increasingly recognised
(Fredman 2009), not the least owing to the work of equality bodies.

Last, but not least, equality bodies contribute to social change via their communication work. With their
awareness-raising activities they are crucial actors in ensuring that both groups at risk of discrimination
and duty bearers such as employers, service providers and the public sector know their rights and
obligations under equality law. However, the role and potential of awareness-raising goes well beyond
promoting the law. It also means changing the discourse about equality and rights and promoting a valuing
of diversity. While it is sometimes easy to be pessimistic observing today’s political and societal
tendencies, it has been proven by equality bodies and others that when people value community, social
justice and freedom, they tend to be less discriminatory. Across Europe we see a positive picture: people
view these values as most important (Equinet and Public Interest Research Centre 2013: 4). This is a good
basis for equality bodies and others to work on engaging and strengthening these values by focusing on
values-based communication in order to bring to the fore the sense of respect and care for others that
every person already holds within them.

Challenges for equality bodies

Equality bodies face a number of challenges limiting their ability to fulfil their full potential set out above
and much of this can be traced back to external factors.
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In the majority of European countries equality bodies were set up in or around the early 2000s*, only a
few years before the worst global economic and financial crisis in decades hit, leading to significant
reductions in public expenditure across the Member States. Recent years have also seen a diminishing
political and public attention to issues of equality and non-discrimination, and the emergence of
conditions of hardship and disadvantage in the wider society that can be fertile breeding grounds for
discrimination and division (Equinet 2012: 8). Such a hostility to, and diminishing interest in, equality could
lead to an undermining of the independence of equality bodies, a disproportionate reduction in resources
available to them (Equinet 2012: 17) or even political attacks on the equality body for taking up certain
issues. Currently EU Directives do not provide sufficient protection to the independence and resources of
equality bodies.

EU Directives also provide little guidance on the powers to be allocated to equality bodies. Consequently,
some states have set up equality bodies with a mandate that appears to lack some important tools in
order to be effective. This is the case where equality bodies have no power to provide legal assistance
other than basic advice on the applicable legislation and avenues of remedy available, or where the
decisions of adjudicatory bodies are not legally binding or they are not mandated to apply sanctions in
discrimination cases. While EU Directives, by their nature, give a leeway to Member States in the exact
model they are choosing for transposing these provisions, some of these models raise questions about
the ability of the equality body to effectively fulfil its mandate.

Equality bodies are expected to have a well-defined and specialised mandate supporting fundamental
rights as a public sector statutory body. They have important and helpful links with other public bodies
working on rights in certain sectors, such as the police, employment agencies, education agencies or
healthcare agencies. They can also cooperate with organisations holding a general mandate, such as
Ombud institutions or National Human Rights Institutions (NHRIs). These links, ranging from ad hoc
cooperation through joint actions to joint planning are both important and useful in advancing equality
and human rights and challenging maladministration by public bodies (Equinet 2011). Some European
countries have decided to go further and merge equality bodies with Ombud institutions or NHRIs*. Such
mergers undoubtedly hold an important potential to enhance the standing of both equality and human
rights mandates, broaden the scope of intervention on issues of equality and human rights, deal with
cases that involve both equality and human rights complaints, and provide greater accessibility and clarity
to those alleging discrimination or human rights violations. However, as Equinet’s report showcases, it is
crucial that these mergers are not put in place solely in search of financial savings without a well thought-
through and planned process, taking into account all concerns (Equinet 2011: 12). Some of these concerns
and challenges relate to defining the role, purpose and priorities of the merged body; deciding on the
powers, functions and modes of operation; aligning the historically different legal frameworks and modus
operandi applicable to equality and to human rights organisations; working with the different
‘communities of expertise’ on the different topics (Crowther and O’Cinneide 2013: 38-57).

Mergers as a result of flawed processes are more prone to increase the risk of the merged body not being
able to dedicate the same attention to both types of mandates, even though NHRI and equality body
mandates have been shown to be different in many ways. Crowley argues that besides the different legal
basis and mandate, the objective of equality bodies to promote full or substantive equality in practice
goes beyond combating discrimination as a violation of human rights standards (Crowley 2016: 34-45). In
his view equality bodies focus on ‘social change’, going beyond ‘corrective change’ sought by NHRIs.
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Equality bodies use both enforcement and promotional and developmental approaches vis-a-vis duty-
bearers. Their focus is on assistance to individual victims of discrimination, while this is not necessarily a
core mandate for NHRIs according to the Paris Principles. Equality bodies focus on groups of persons
experiencing inequality due to a common characteristic, while NHRIs tend to have a more individual
approach. Last but not least, equality bodies focus on working in and with both the private and the public
sectors, while NHRIs’ actions often focus on the state as the ultimate duty bearer.

Against the backdrop of the challenges listed above, it seems necessary and useful to develop European-
level standards for the independence and effectiveness of equality bodies. This would help to ensure that
equality bodies can reach their potential and that victims of discrimination in all European countries can
count on the assistance of an effective equality body.

Standards for equality bodies

In the face of an apparent push against the rule of law and fundamental values of the EU in a number of
countries, the operation of strong and effective equality bodies is even more important and attacks on
their work, independence, resources or sheer existence® is a good indicator of such populist tendencies.
Equality bodies have a major role to play in defending the rule of law by implementing and developing
European and national protection against inequalities and discrimination. Therefore, these attacks are all
the more unacceptable and the vulnerability of equality bodies to such attacks all the more untenable.

Equinet has long been calling for the introduction of standards at EU level for the setting up and operation
of equality bodies that go beyond the current brief provisions in the EU Equality Directives*’. Standards
for similar bodies working on fundamental rights and standards for equality bodies by other organisations
provide powerful precedents and examples. For NHRIs, the United Nations General Assembly adopted the
Principles relating to the status of national institutions (so-called ‘Paris Principles’) in 1993, while the
European Union has introduced strong standards for data protection authorities in the Treaties*, greatly
detailed in the General Data Protection Regulation applicable from May 2018%. ECRI adopted already in
1997, thus preceding EU Equality legislation requiring the setting up of equality bodies, its General Policy
Recommendation N°2 on specialised bodies to combat racism, xenophobia, antisemitism and intolerance
at national level. This ECRI Recommendation has been revised in 2017 and adopted as General Policy
Recommendation on Equality bodies to combat racism and intolerance at national level (European
Commission against Racism and Intolerance 2017). Equinet itself published a working paper in 2016 on
Developing Standards for Equality Bodies (Equinet 2016b) ‘to establish positions that equality bodies
could promote, negotiate and advance vis-a-vis European and national administrations in the
establishment of standards for equality bodies at European level and their implementation at national
level’ (Equinet 2016b: 2).

The standards mentioned above show significant similarities in addressing issues of independence,
resources, powers, accountability and appointments of heads and staff. They suggest a way forward for
EU action to ensure that equality bodies are able to fulfil their entire potential. Such EU action might be
forthcoming as on 23 March 2018 the European Commission has published a roadmap (European
Commission 2018a) and launched a targeted public consultation (European Commission 2018b) on
equality bodies in the EU in order to prepare a Commission Recommendation on the subject. The
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Roadmap explains that ‘(t)he text of the Directives leaves discretion to Member States as to the structure
and functioning of equality bodies. This has resulted in significant differences between the bodies
established in the Member States, in terms of mandate, competences, structures and resources. In recent
years, a number of equality bodies have faced significant reductions in their budgets, and several cases of
external pressure and undue interference have been reported. The functioning of a number of equality
bodies has been severely hampered, as is evidenced by the increase in complaints about their
independence and effectiveness. (...) The present initiative aims at tackling these issues and helping
equality bodies reach their full potential, by setting up recommendations in relation to their mandate,
independence, effectiveness and institutional architecture’. The objective of the public consultation is to
obtain up-to-date evidence from key stakeholders, concerning (i) the challenges faced by equality bodies
at national level and (ii) the issues which should be prioritised at EU level in order to best help the bodies
reach their full potential (European Commission 2018b).

Equality bodies need to be mandated to deal with all forms, grounds and fields of discrimination and
inequalities. This is important to prevent a situation where certain grounds, fields or forms of
discrimination are not covered by an equality body (effectively creating a hierarchy of protection) or a
fragmented solution where some areas are covered by non-specialist institutions such as Labour
Inspectorates that might be expected to operate less independently from government and to focus more
on their ‘traditional’ mandate at the expense of equality and non-discrimination issues®°.

Independence is a key issue that standards need to regulate and guarantee. It is necessary in order to
enable the equality body to tackle all inequalities and discrimination, no matter how inconvenient or
sensitive they might be for the government. It also contributes to the struggle against under-reporting, by
enabling the equality body to function and be perceived to function as an expert institution, free from
influence by other state actors, thereby creating a safe environment for its clients who are quite often
members of groups that are traditionally (and justifiably) wary of state institutions, owing to previous
experiences of discrimination and humiliation. Taking inspiration from another type of statutory bodies
set up to safeguard fundamental rights, data protection authorities, the complete independence of
equality bodies should be guaranteed®. This would mean among others that equality bodies are
established by the Constitution or primary legislation with their own legal personality; that they are free
from or can reject any direct or indirect external pressure and undue interference; that the leadership can
freely manage staff and financial resources within the limits of applicable labour and financial legislation;
that the leadership of the body is appointed through a transparent, competency based, and independent
procedure; and that the systems of accountability guarantee independence.

Effectiveness of the equality body needs to be guaranteed by way of allocating adequate financial and
staff resources and premises, enabling it to implement all its functions and powers in a way that achieves
outcomes and makes an impact. In addition, any expansion of the mandate and functions of the equality
body needs to be associated with an adequate increase in its resources to ensure effective fulfilment of
both the old and the new functions. This is particularly important in a context where equality bodies
regularly see their mandate expanded without the necessary increase in resources®. In order to
effectively fulfil their potential, equality bodies also need to be given sufficient powers covering all aspects
of their mandate. This includes, for instance, powers to advise, engage and work with duty bearers;
conducting or commissioning research; making recommendations to legislators and policy-makers;
communicating with the public and raise awareness; conducting general inquiries; and investigating
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individual cases of discrimination. Depending on the specificities of the equality body in question, they
might also be empowered to provide legal advice and support; take cases to court; make findings or legally
binding decisions and employ sanctions in cases of discrimination.

Standards should also require effective cooperation among equality bodies (in states where more than
one equality body is set up) and between equality bodies and other similar structures.

Despite the well-established needs and models, it is clear that political support to the issue of fundamental
values and in particular equality will be necessary in order for these, or even more limited, standards for
equality bodies to be adopted and implemented.

Equality bodies — a European best practice

EU equality legislation has undoubtedly come a long way since its introduction. However, there remain
some considerable challenges and a generally speaking slow progress in many areas (see for instance:
European Institute for Gender Equality 2017). There are also important gaps in the protection against
discrimination, arguably leading to a hierarchy of grounds (Bell 2008, Howard 2007, Lahuerta 2016)%,
where equal treatment on the ground of race and ethnic origin, at least at EU level, is more protected
than other grounds®.

Challenges also remain in effectively implementing legislation that has already been adopted, including
correct transposition of the EU Directives, the application in practice of specific provisions such as the
shared burden of proof, and the application of effective, dissuasive and proportionate sanctions to name
but a few. It is in this field of effective implementation that equality bodies can make a key contribution,
as noted by the European Commission: ‘To combat discrimination and ensure equal treatment, Member
States and stakeholders have recognised that equality bodies are essential to move from "the law on
paper to the law in practice" and to ensure that the legal rights are actually applied on the ground’
(European Commission 2015).

Acknowledging the potential of equality bodies, the Commission also noted that ‘enhancing the
effectiveness of equality bodies and allowing them to reach their full potential could go a long way
towards promoting equal treatment in a way that is easily accessible to everyone in the EU and faster as
well as less costly than enforcement through courts for all the parties concerned (including Member
States)’ (European Commission 2015).

In a context where certain politicians and citizens question the usefulness and necessity of EU legislation,
equality bodies could serve as a powerful evidence of European added value in the service of the whole
population, guaranteeing the fundamental value of equality and non-discrimination. The EU, as globally
the only supranational organisation with an obligation for its Member States to set up equality bodies,
can justifiably be proud of this achievement. It is usefully seeking to further strengthen equality bodies by
introducing more detailed standards for their setup and operations and by supporting the exchanges and
peer learning at the European level between equality bodies. Finally, in its external relations the EU could
also promote the setting up of equality bodies as best practice institutions in other jurisdictions.
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Conclusion

This article set out to showcase the important role equality bodies are playing and can play by ensuring
the proper implementation of the current equality law framework and by working towards further
development of this framework. | have shown the beginnings of equality bodies worldwide and in Europe
and established that they can be seen to a significant extent as a European phenomenon, introduced
pursuant to the EU equal treatment directives. We discussed the demonstrated potential of equality
bodies to contribute to better enforcement of equality legislation as well as their ‘soft powers’ to help
building more equal societies.

In the current socio-political climate equality bodies provide an interesting and important opportunity to
defend both equality legislation and the fundamental value of equality. However, we argued that the
same challenging socio-political climate and environment makes it increasingly difficult for equality bodies
to fulfill their potential and mandate in the face of attempts seeking to undermine their independence,
effectiveness, and even their very existence. The effects of some of these challenges could be successfully
tackled by the adoption of strong standards and guarantees for the setting up and operations of equality
bodies. Recent standards adopted by the Council of Europe’s ECRI and the ongoing work towards a
Recommendation by the European Commission represent important milestones in that direction. Further
work and reflections will be needed in the coming years to monitor whether these newly adopted
standards are effective and sufficient in creating the conditions where equality bodies can achieve their
full potential in working towards full equality in practice.
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