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Equal pay case

A had been working for her employer since 1996 taking maternity leave between 2003 and 2005 (two and a half years). After her maternity leave she returned to the company in a different position, responsible for purchasing goods and raw materials necessary for the operations of her employer. In this position she had two immediate colleagues, both of them men and in her view both of them conducting largely identical tasks. Neither of them had formal job descriptions.
A decided to bring a complaint to the national equality body as her salary was consistently much lower than her colleagues’. While her monthly salary was 920 EUR, her colleagues earned 1600 EUR and 1520 EUR respectively. This difference also appeared in the yearly bonuses as those were calculated on the basis of the monthly salary. The salaries at the company were based on individual agreements and not a job classification. In her complaint she claimed that this conduct of her employer violates the principle of equal pay for work of equal value.
During the proceedings the employer dismissed A, citing economic difficulties and the ongoing reorganization in the company as a reason. However, A felt that her dismissal was clearly a reaction to the complaint she had brought to the national equality body and extended her claim to victimization by the employer.
The employer admitted the difference in pay but claimed during the proceedings that:
· Unlike her colleagues, A wasn’t responsible for purchasing ‘strategic items’
· Unlike her colleagues, A did not have a university degree and that advanced technical qualifications are necessary for purchasing technical equipment

· A’s colleagues speak a more advanced level of English necessary for liaising with foreign clients

· A has considerably less experience in this position than her colleagues (4 years compared to 10 and 8 respectively)

Contesting the victimization claim, the company also stated that restructuring was necessary because of the economic downturn, and A had been offered another, similar position that she did not accept. Also, at the same time 6 other employees were made redundant for the same reasons. 

In turn, A claimed that:
· She also purchased strategic items and technical equipment and attached technical manuals and documents to prove this

· Advanced technical qualifications were not necessary for her job as other departments made the decisions on the technical questions

· She also regularly contacted foreign suppliers and used English at work
· The employer never had any problems with her work, she had the same responsibilities and purchased material of roughly the same value as her colleagues.
Questions:

1. Would discrimination on the ground of gender in the employment sector be covered by your national legislation? Would it be covered by the present EU legislation?
2. Is this pay difference direct or indirect discrimination? Is there an objective justification for the differential treatment?
3. Would the facts and evidences provided by A be enough to shift the burden of proof?
4. What tools of evidence would you use to assess if the work conducted by A was work of equal value compared to her colleagues’ work? What are the difficulties with each of these tools?
5. How would you assess whether A’s job necessitated advanced technical qualifications or if those meant a real advantage?

6. How would you consider if the longer work experience, the advanced technical qualifications and a better knowledge of English justify the level of difference in the salary of A and her colleagues? If your answer is negative, what level of difference would be still justified in this case?
7. How would you assess A’s victimization claim?

8. How would you assess the level of compensation for these claims?
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