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Judgment s involving age discrimination 
Case C-555/07  KÜCÜKDEVECI v. SWEDEX GMBH & CO KG 

 AUTONUM     The Facts:  K was employed by S since the age of 18. In December 2006, K was given notice of dismissal, to take effect from 31 January 2007. Under German law, the length of the notice period required for termination by an employer varied depending on the employee's length of service. German legislation provided that periods of employment completed by the employee before she reached the age of 25 were not to be taken into account in calculating the notice period. S calculated K's notice period as if K had 3 years' service, although K had been in S’s employment for 10 years.

 AUTONUM     K went to the labour court arguing that her notice period should have been 4 months and that the national law discriminated against her on the grounds of age contrary to the Directive. The Higher Labour Court, which had doubts as to whether the provision was compatible with EU law. 
 AUTONUM     It considered that the law could not interpreted so as to make it compatible with EU law. It was also uncertain whether it had to make a reference to the ECJ before disapplying the national legislation (by analogy with the procedure in Germany for ruling a law unconstitutional). 
 AUTONUM     It stayed the proceedings, and referred questions to the ECJ for preliminary ruling:

“(1)(a) Does a national provision under which the periods of notice to be observed by employers are extended incrementally as the length of employment increases, but the employee's periods of employment before the age of 25 are disregarded, infringe the Community law prohibition of discrimination on grounds of age, in particular primary Community law or Directive 2000/78 ...?”

(b) Can the fact that employers are required to observe only a basic period of notice when terminating the employment of younger employees be justified on the grounds that employers are recognised as having an operational interest in flexibility as regards staffing – an interest which would be adversely affected by longer periods of notice – and that younger employees are not recognised as having the protection available to older employees (by means of longer notice periods) with respect to their employment status or arrangements, for example because, having regard to their age and/or their lesser social, family and private obligations, they are assumed to have greater occupational and personal flexibility and mobility?

(2) If Question 1(a) is answered in the affirmative and Question 1(b) is answered in the negative: In legal proceedings between private individuals, must a court of a member state disapply a statutory provision which is explicitly contrary to Community law, or is the legitimate expectation of persons subject to the law – that national laws which are in force will be applied – to be taken into account so that a provision becomes inapplicable only after the ECJ has ruled on the disputed provision or a substantially similar provision?”

 AUTONUM     The ECJ
 replied
“(1) European Union law, more particularly the principle of non-discrimination on grounds of age as given expression by Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation, must be interpreted as precluding national legislation, such as that at issue in the main proceedings, which provides that periods of employment completed by an employee before reaching the age of 25 are not taken into account in calculating the notice period for dismissal.

(2) It is for the national court, hearing proceedings between individuals, to ensure that the principle of non-discrimination on grounds of age, as given expression in Directive 2000/78, is complied with, disapplying if need be any contrary provision of national legislation, independently of whether it makes use of its entitlement, in the cases referred to in the second paragraph of Article 267 TFEU, to ask the ECJ  for a preliminary ruling on the interpretation of that principle.”

 AUTONUM     In the course of its judgment the ECJ made clear that the EU law precludes national legislation which provides that periods of employment completed by an employee before reaching the age of 25 are not taken into account in calculating the notice period for dismissal.

 AUTONUM     However the Court went a long way to settle a debate which has been running since Mangold.  It stated that non-discrimination on grounds of age is a general principle of EU law. 
 AUTONUM     Directive 2000/78 gives specific expression to that principle, but it does not itself lay down the principle of equal treatment in the field of employment and occupation, which derives from various international instruments and from the constitutional traditions common to the member states. 
 AUTONUM     The Directive has the sole purpose of laying down, in the field of employment and occupation, a general framework for combating discrimination on various grounds including age. 
 AUTONUM     It is the general principle of EU law prohibiting all discrimination on grounds of age, as given expression by the Directive, which must be the basis of the examination of whether EU law precludes the national legislation at issue.

 AUTONUM     The ECJ identified that the German law disadvantaged younger workers on grounds of age, as they may, despite several years' seniority in service, be excluded from benefiting from the progressive extension of notice periods in the case of dismissal according to the length of the employment relationship, whereas older workers of comparable seniority will be able to benefit. 
 AUTONUM     However such a difference of treatment will not constitute discrimination if it is objectively and reasonably justified by a legitimate aim, including legitimate employment policy, labour market and vocational training objectives, and if the means of achieving that aim are appropriate and necessary.
 AUTONUM     The ECJ identified that the aims of the German legislation were legitimate: to strengthen the protection of workers according to the length of service in the undertaking, and to facilitate the recruitment of younger workers by increasing the flexibility of personnel management. 
 AUTONUM     This reflects the assessment that young workers generally react more easily and rapidly to the loss of their jobs, and that greater flexibility can be demanded of them. 
 AUTONUM     It then went on to examine the means adopted to pursue the aim.  They were not “appropriate and necessary”.  The provision applied to all employees who joined the undertaking before the age of 25, whatever their age at the time of dismissal. 
 AUTONUM     The ECJ considered all the stated aims.  As regards the aim of strengthening the protection of workers according to their length of service, the extension of the notice period is delayed for all employees who joined the undertaking before the age of 25, even if the person concerned has a long length of service at the time of dismissal. 
 AUTONUM     It concluded that the national legislation affects young employees unequally: it affects young people who enter active life early after little or no vocational training, but not those who start work later after a long period of training.

 AUTONUM     The ECJ held that the German legislation infringes EU anti-discrimination law.

 AUTONUM     Having found that it went on to state that a national court should disapply any provision of national law which conflicts with the EU principle of non-discrimination on grounds of age, independently of whether the national court refers a question to the ECJ on the interpretation of that principle.

 AUTONUM     It is for the national courts to provide the legal protection which individuals derive from the rules of EU law and to ensure that those rules are fully effective. A Directive cannot, however, of itself impose obligations on an individual and cannot therefore be relied on as such against such an individual. Nonetheless, the member state's obligation arising from a Directive is binding on all the authorities of the member state, including, for matters within their jurisdiction, the courts.

 AUTONUM     It follows that the national court is required to apply national law so far as possible in the light of the wording and purpose of the Directive, in order to achieve the result pursued by the Directive. According to the national court, however, the national legislation at issue is not open to an interpretation in conformity with Directive 2000/78.

 AUTONUM     Directive 2000/78 merely gave expression to, but does not lay down, the principle of equal treatment in employment and occupation. The principle of non-discrimination on grounds of age is a general principle of EU law. 
 AUTONUM     It constitutes a specific application of the general principle of equal treatment. In those circumstances, it is for the national court to provide the legal protection which individuals derive from EU law, and to ensure the full effectiveness of that law, disapplying if need be any provision of national legislation contrary to that principle. The national court is not obliged but is entitled to make a reference to the ECJ for a preliminary ruling on the interpretation of the principle of non-discrimination on grounds of age, as given expression by Directive 2000/78, before disapplying a provision of national law which it considers contrary to that principle. The optional nature of such a reference is not affected by the conditions of national law under which a court may disapply a national provision which it considers to be contrary to the constitution.

C-229/08  WOLF

 AUTONUM     W applied for an “intermediate career” post in the Frankfurt fire service (F) essentially a post as a professional firefighter on the ground. Their duties involved fighting fires, rescuing people, environmental protection tasks, helping animals and dealing with dangerous animals, as well as maintaining and controlling protective equipment and vehicles. F refused W’s application because he was over 30 years' old (he was 31). Legislation imposed an upper age limit of 30 on recruits to the intermediate level of the fire service. W brought proceedings in the Frankfurt Administrative Court (“FAC”) challenging the law via Directive 2000/78.  This case concerns the impact of Article 4 of the Directive. 

 AUTONUM     So far as material, this provides:

	“Member states may provide that a difference of treatment which is based on a characteristic related to any of the grounds referred to in Article 1 shall not constitute discrimination where, by reason of the nature of the particular occupational activities concerned or of the context in which they are carried out, such a characteristic constitutes a genuine and determining occupational requirement, provided that the objective is legitimate and the requirement is proportionate.”


 AUTONUM     Physical fitness of an applicant was assessed separately if the candidate was younger than the maximum age.  The FAC the upper age limit could not constitute a “genuine and determining occupational requirement” within the meaning of Article 4(1). It therefore considered Article 6(1) of the Directive, and referred an elaborate set of questions to the ECJ for preliminary ruling (which are not set out in this paper. 

 AUTONUM     The first nine questions the ECJ considered should be answered together, as they raised the question of the discretion open to the national legislature to provide that differences of treatment on the ground of age did not constitute discrimination prohibited by EU law. The tenth question arose only if the upper age limit could not be justified. Furthermore on the question of justification, the ECJ did not agree with the German Court that Article 4(1) should be excluded at the outset.

 AUTONUM     Article 4:  Germany argued that this level in the fire service made exceptionally high physical demands which could only be satisfied by younger officials. It adduced medical evidence to the effect that officials past the age of 45 to 50 no longer possessed those greater physical abilities and had to be assigned to different duties. The maximum recruitment age was intended to ensure that officials at the intermediate level could perform the most physically demanding tasks for a comparatively longer period of their career. It relied on recital 18 to the Directive.  This provides:

	“This Directive does not require, in particular, the armed forces and the police, prison or emergency services to recruit or maintain in employment persons who do not have the required capacity to carry out the range of functions that they may be called upon to perform with regard to the legitimate objective of preserving the operational capacity of those services.”


 AUTONUM     The ECJ (Grand Chamber)
 ruled on Article 4:

	“Article 4(1) of Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation must be interpreted as not precluding national legislation, such as that at issue in the main proceedings, which sets the maximum age for recruitment to intermediate career posts in the fire service at 30 years.”


 AUTONUM     It stated that a law imposing an upper age limit of 30 for recruitment to particular job in the fire service was justifiable as a genuine and determining occupational requirement under Article 4(1) of the Directive.  It is not the ground on which the difference of treatment is based but a characteristic related to that ground which must constitute a genuine and determining occupational treatment.

 AUTONUM     To examine whether the difference of treatment based on age in the legislation at issue in the present case was justified, it must be ascertained whether physical fitness is a characteristic related to age and whether it constitutes a genuine and determining occupational requirement for the activities in question or for carrying them out, provided that the objective pursued by the legislation is legitimate and the requirement is proportionate. The requirement should not go beyond what was necessary to achieve the objective.

 AUTONUM     On the facts of the case before it, the aim pursued by the legislation was to guarantee the operational capacity and proper functioning of the professional fire service, which formed part of the emergency services. That aim was clearly a legitimate objective, given the terms of recital 18.

 AUTONUM     The evidence in that case was that the possession of especially high physical capacities could be regarded as a genuine and determining occupational requirement within the meaning of Article 4(1) of the Directive for carrying on the occupation of a person at the intermediate level of the fire service. The activities of people at the intermediate level of the fire service were characterised by their physical nature. Moreover, the need to possess the full physical capacity to carry out those activities was related to age. Some of the tasks, such as fighting fires or rescuing people, required exceptionally high physical capacities and could be performed only by young officials. Very few officials over the age of 45 had sufficient physical capacity to perform the fire-fighting part of their activities. At the age of 50, the officials concerned no longer had the capacity to rescue people. Officials who had passed those ages carried out other duties.

 AUTONUM     To ensure the efficient functioning of the intermediate level in the fire service, it might be considered necessary for the majority of officials at that level to be able to perform the physically demanding tasks, and hence for them to be younger than 45 or 50. The assignment of officials older than 45 or 50 to duties which were less physically demanding required them to be replaced by younger officials. The age at which an official was recruited determined the time during which he would be able to perform physically demanding tasks. Recruitment at an older age would have the consequence that too large a number of officials could not be assigned to the most physically demanding duties. It would not allow the officials thus recruited to be assigned to those duties for a sufficiently long period.

 AUTONUM     So it was apparent that the legislation imposing the maximum age of 30 for recruitment to intermediate posts in the fire service was appropriate to the objective of ensuring the operational capacity and proper functioning of the professional fire service, and did not go beyond what was necessary to achieve that objective.

Case C-341/08 PETERSEN v. BERUFUNGSAUSSCHUSS FÜR ZAHNÄRZTE FÜR DEN BEZIRK WESTFALEN-LIPPE  
 AUTONUM     Facts  P was admitted to practise as a “panel dentist” in April 1974. A “panel dentist” provided services under the German statutory health insurance scheme, covering 90% of the population. In December 1992, legislation was passed introducing a maximum age limit for panel dentists of 68. That age limit was subject to four exceptions. The first exception was where the person concerned had been admitted to practise as a panel dentist before 1 January 1993, and had practised as a panel dentist for less than 20 years when he or she reached the age of 68, in which case he or she could continue to practise at the latest to the expiry of that period of 20 years. The exception was intended to avoid hardship to those dentists who had reached the age of 68 without working for long enough to be entitled to a pension. The second exception was where there was a shortage of panel dentists, or an impending shortage, in the region. The third was in the event of illness, leave or participation in training events by a dentist. The fourth exception was not contained in the legislation itself, but followed from its scope. As the legislation applied only to dentists practising in the panel system, outside that system dentists could practise without being subject to any age limit.

 AUTONUM     Ms Petersen reached the age of 68 in 2007. She was informed that her authorisation to provide dental care under the panel system would expire on 30 June of that year. She brought proceedings in the national courts, complaining that that constituted age discrimination contrary to federal German law implementing the EC Framework Employment Directive 2000/78. The age limit had, however, been imposed prior to the enactment of the Directive and the national legislation implementing it. Issues arose as to whether the age limit was justifiable under Article 6(1) of the Directive.  
 AUTONUM     The national court stayed the proceedings and referred the following questions to the ECJ for preliminary ruling:

“(1) May the statutory regulation of a maximum age limit for admission to practise a profession (in this case, to work as a panel dentist) be an objective and reasonable measure to protect a legitimate aim (in this case, the health of patients insured under the statutory health insurance scheme) and an appropriate and necessary means of achieving that aim within the meaning of Article 6 of [the Directive] if it is derived solely from an assumption, based on 'general experience', that a general drop in performance occurs from a certain age, without any account being taken of the individual capacity of the specific person concerned?

(2) If question 1 is to be answered in the affirmative, may a legitimate (legislative) aim within the meaning of Article 6 of [the Directive] (in this case, the protection of the health of patients insured under the statutory health insurance scheme) be taken to exist even where that aim was entirely irrelevant to the national legislature in the exercise of its legislative discretion?

(3) If question 1 or 2 is to be answered in the negative, may a law enacted prior to the adoption of [the Directive] which is incompatible with that directive be disapplied by virtue of the primacy of European law, even where the national law transposing the directive ... makes no provision for such a legal consequence in the event of a breach of the prohibition of discrimination?”

 AUTONUM     Before the ECJ, the German government put forward three legitimate aims by which the measure could be justified: (i) the protection of the health of patients covered by the statutory health insurance scheme, it being thought that the performance of dentists declines after a certain age; (ii) the distribution of employment opportunities among the generations; and (iii) the maintenance of the financial balance of the German healthcare system.

 AUTONUM     The ECJ considered that Article 2(5) of the Directive was also relevant. That Article provides, so far as material, that the Directive “shall be without prejudice to measures laid down by national law which, in a democratic society, are necessary ... for the protection of health ...”

 AUTONUM     The ECJ
 replied to the preliminary questions:
“(1) Article 2(5) of Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation must be interpreted as precluding a national measure, such as that at issue in the main proceedings, setting a maximum age for practising as a panel dentist, in this case 68 years, where the sole aim of that measure is to protect the health of patients against the decline in performance of those dentists after that age, since that age limit does not apply to non-panel dentists.

Article 6(1) of Directive 2000/78 must be interpreted as not precluding such a measure where its aim is to share out employment opportunities among the generations in the profession of panel dentist, if, taking into account the situation in the labour market concerned, the measure is appropriate and necessary for achieving that aim.

It is for the national court to identify the aim pursued by the measure laying down that age limit, by ascertaining the reason for maintaining the measure.

(2) If legislation such as that at issue in the main proceedings, having regard to its objective, were contrary to Directive 2000/78, it would be for the national court hearing a dispute between an individual and an administrative body such as the Berufungsausschuss für Zahnärzte für den Bezirk Westfalen-Lippe to decline to apply that legislation, even if it were prior to that directive and national law made no provision for disapplying it.”

 AUTONUM     The ECJ stated in its ruling that Article 2(5) precluded the law, if its sole aim was to protect the health of patients against the decline in performance of dentists after the age of 68.  However it did not preclude the measure if its aim was the maintenance of the financial balance of the healthcare system. Article 6(1) did not preclude the measure if its aim was to share out employment opportunities among the generations.

 AUTONUM     These two objectives are clearly important public interest aims. However the ECJ went on to point out that both the objective of maintaining a high-quality medical service and that of preventing the risk of serious harm to the financial balance of the social security system are covered by the objective of protection of public health. 
 AUTONUM     Both the competence of doctors and dentists and the financial balance of the statutory health insurance scheme needed to be examined from the point of view of Article 2(5).

 AUTONUM     There a member state may find it necessary to set an age limit for the practice of a medical profession such as that of a dentist in order to protect the health of patients. This applies whether the objective of the protection of health is considered from the point of view of the competence of dentists or the financial balance of the national healthcare system.
 AUTONUM     Thus the Court appears to suggest that the financial balance of the national healthcare system may have a sufficiently immediate impact on the health of patients to constitute the type of aim that may be relied upon in Article 2(5).
 AUTONUM     Having established the aim it is necessary to discover whether the measure is necessary in relation to the objective pursued.  Exceptions to the age limit might interfere with the consistency of the legislation by leading to a result contrary to that objective. Furthermore legislation will only be appropriate for ensuring attainment of the aim pursued if it genuinely reflects a concern to attain it in a consistent and systematic manner.

 AUTONUM     In Petersen the age limit had four exceptions. Two covered a situation in which there might be a lack of panel dentists because of a shortage in certain regions, or illness, absence etc and did not interfere with the protection of health objective. On the contrary, they were intended to ensure that the patients concerned could still be treated. Moreover, being designed for situations in which there was a shortage of supply of dental care, they were by their nature incapable of creating an excess of that supply liable to interfere with the financial balance of the national healthcare system.

 AUTONUM     There was also an exception for panel dentists who were admitted to practise by 1 January 1993, but who on reaching the age of 68 had not completed 20 years' practice in the panel scheme. This aimed at avoiding disadvantage to those who, at the time of the entry into force of the law, although already in an older age group, had not practised for long enough for the purposes of entitlement to a pension. These dentists were a precisely defined group, and the exception was temporary. It therefore did not impair the consistency of the law in relation to the protection of health aim, both from the point of view of the competence of panel dentists and from that of the financial balance of the statutory health insurance scheme.

 AUTONUM     However the last exception related to dentists practising outside the panel system and the law simply did not apply to them. They could practise their profession at any age. The existence of so broad an exception meant that the law could not be regarded as essential for the protection of public health. If the aim of the age limit was the protection of patients' health, from the point of view of the competence of the practitioners concerned, clearly patients were not protected where the exception applied. The exception appeared to run counter to the objective pursued. Moreover, it was not limited temporally and, although no figures had been supplied, it appeared liable to concern a not inconsiderable number of patients.

 AUTONUM     The age limit imposed on panel dentists was not necessary for the protection of health within the meaning of Article 2(5). If the aim was to preserve the financial balance of the public healthcare system, the last exception did not interfere with it. The introduction of an age limit which applied only to panel dentists, in order to control public health sector expenditure, was compatible with the objective pursued. The fact that dentists practising outside the statutory health insurance scheme were not concerned did not interfere with the consistency of the legislation in question.

 AUTONUM     The ECJ also considered Article 6(1). In an important pronouncement it stated that encouragement of recruitment undeniably constitutes a legitimate social policy or employment policy objective of the member states which would apply to instruments of national employment policy aimed at improving opportunities for entering the labour market for certain categories of worker. A measure intended to promote the access of young people to the profession of dentist in the panel system may be regarded as an employment policy measure.

 AUTONUM     It then considered whether the means used to achieve that aim were “appropriate and necessary”. It stated that where there is an excessive number of practitioners, or a latent risk that such a situation will occur, a member state may consider it necessary to impose an age limit, in order to facilitate access to employment by younger practitioners.

 AUTONUM     The ECJ’s approach appears to be based on the idea that older people block jobs which younger people might take.  It is not clear that this can simply be asserted, and economists differ on whether this is in fact a macro-economic fallacy.

 AUTONUM     However the ECJ stated that in the Petersen case, it was for the national court to ascertain whether such a situation existed. If it did, it would still remain to be ascertained whether the measure was consistent, having regard to its four exceptions.  If the aim of the measure was the sharing out of employment opportunities among the generations within the profession of panel dentist, it would be objectively justified under Article 6(1), as long as there was a situation in which there was an excessive number of panel dentists or a latent risk that such a situation would occur.  It was left to the national court to identify the aim pursued by the measure, by ascertaining the reason for maintaining the measure.

 AUTONUM     Like Kukucdeveci later, the case emphasises that if legislation is contrary to the Directive, it would be for the national court to decline to apply that legislation, even if it was enacted prior to the Directive, and national law made no provision for disapplying it. All administrative bodies are subject to the obligation to respect the primacy of EU law.

(Case C-88/08) Hütter v Technische Universität Graz

 AUTONUM     Facts: H served an apprenticeship between 2001 and 2005, only 6 months of which had taken place after he had reached 18 years of age. In accordance with Austrian employment law, H was subsequently employed at a lower grade, with lower pay, than a colleague who had identical vocational training, but who had reached 18 years of age more than two years before completing her apprenticeship. H , born in 1986, argued that that differential treatment breached the Directive. H won at first instance and T appealed. The appeal court asked the ECJ, under art.234 EC, whether the Directive prevented national legislation of the type at issue in the instant case. 

 AUTONUM     The ECJ gave judgment without an Advocate General’s opinion.  It said that the Directive was designed to offer effective protection against discrimination on the grounds set out in art.1 of the Directive, which included age.  Art.3(1) applied it, within the areas of competence conferred on the Community, to all persons in both the public and private sectors, covering both the conditions for access to employment, including selection criteria and recruitment conditions, whatever the branch of activity and at all levels of the professional hierarchy, and also to employment and working conditions, including dismissals and pay.  National legislation which affected the determination of the incremental step at which persons would be graded, thus affecting their pay, and which was based on age, established rules relating to the conditions for access to employment, recruitment and pay, falling within the Directive.  Legislation that imposed less favourable treatment for persons where part of their professional experience had been acquired before the age of 18, as compared with persons who had acquired experience of the same nature and of comparable length after attaining that age, established a difference in treatment between persons based on the age at which they acquired their professional experience. 
 AUTONUM     That might even have led to a difference in treatment between two persons who had pursued the same studies and acquired the same professional experience, exclusively on the basis of their respective ages. Such a provision established a difference in treatment directly based on the criterion of age, within the meaning of art.2 of the Directive. 
 AUTONUM     The Court considered justification under Art.6(1). It held that an aim could be considered legitimate within the meaning of the Directive, and thus appropriate for the purposes of justifying derogation from the principle prohibiting discrimination on grounds of age, if it constituted a social policy objective, for example relating to employment policy, the labour market or vocational training and in doing so referred to R. (on the application of Incorporated Trustees of the National Council on Ageing (Age Concern England)) v Secretary of State for Business, Enterprise and Regulatory Reform (C-388/07) [2009] 3 C.M.L.R. 4 for the principle that such aims must be of a public interest nature. 

 AUTONUM     It noted the broad discretion in the MS’s choice of the measures capable of attaining their objectives in the field of social and employment policy.  However it went on to find that rewarding experience which enabled a worker to better perform his or her duties was, as a general rule, acknowledged to be a legitimate aim, which was why employers were free to reward such experience. It referred to Cadman v Health and Safety Executive (C-17/05) [2006] E.C.R. I-9583; [2007] 1 C.M.L.R. 16. 

 AUTONUM     In H’s case the age-related rule found in the national legislation in fact had no direct relationship with the legitimate aims invoked by the Member State to justify the differential treatment. Therefore, that rule was not appropriate for achieving those aims, and thus the legislation was not appropriate within the meaning of art.6(1) of the Directive (see para 47 and following). 

R, On the Application of the Incorporated Trustees of the National Council on Ageing (Age Concern England) v Secretary of State for Business, Enterprise and Regulatory Reform(Case C-388/07) [2009] 3 C.M.L.R. 4

 AUTONUM     Facts:  ACE was a charity which aimed to promote the welfare of older people. It brought an administrative law challenge to the legality of the national law transposing the Directive in respect of age. UK law permitted an employer to dismiss an employee on the grounds of retirement at age 65 or above (provided a certain procedure was followed).  The employee could not challenge that dismissal as an act of unfair dismissal or as an act of age discrimination. ACE submitted that, by providing in reg.30 for an exception to the principle of non-discrimination where the reason for the dismissal of an employee aged 65 or over was retirement, the Regulations infringed art.6(1) of the Directive and the principle of proportionality. The UK submitted that, in accordance with recital 14 in the preamble which provided that the Directive should be “without prejudice to national provisions laying down retirement ages”, the provisions of the Regulations at issue did not fall within the scope of the Directive. In the alternative, they submitted that those provisions were consistent with art.6 of the Directive as being objectively and reasonably justified by a legitimate aim, and as being appropriate and necessary means of achieving that aim. The High Court sought a preliminary ruling from the ECJ, essentially as to whether rules such as those at issue fell within the scope of the Directive; whether art.6(1) of the Directive should be interpreted as requiring Member States to specify the kinds of differences of treatment on grounds of age that were not covered by the principle of non-discrimination; and whether the conditions to which, under art.6(1) of the Directive, any derogation from the principle prohibiting discrimination on grounds of age was subject, differed significantly from those laid down in art.2(2)(b) of that Directive in relation to indirect discrimination. 

 AUTONUM     The ECJ held that it followed from art.3(1)(c) of the Directive that it applied to dismissals.  The fact that recital 14 in the preamble stated that the Directive did not affect the competence of the Member States to determine retirement age did not in any way preclude the application of the directive to national measures governing the conditions for termination of employment contracts where the retirement age, thus established, had been reached (see paragraphs [23]–[25] and Palacios de la Villa v Cortefiel Servicios SA (C-411/05) [2007] E.C.R. I-8531. 
 AUTONUM     It went on to find that the contested regulations laid down the conditions under which an employer might derogate from the principle prohibiting discrimination on grounds of age and dismiss, or decline to employ, a worker because he had reached retirement age. As a result, they might directly affect the length of the employment relationship between the parties and, more generally, the pursuit by the worker concerned of his professional or trade activity. Such national legislation should be regarded as establishing rules relating to “employment and working conditions, including dismissals and pay” within the meaning of art.3(1)(c) of the Directive and, therefore, fell within the scope of that Directive.  
 AUTONUM     Regulation 3 of the Regulations should be regarded as imposing less favourable treatment on workers who had reached the retirement age fixed by the employer as compared with all other working persons. Such legislation was therefore liable to give rise to a difference of treatment directly on grounds of age, as referred to in art.2(1) and 2(2)(a) of the Directive. 
 AUTONUM     However, it was clear from the first subparagraph of art.6(1) of the Directive that such differences of treatment on grounds of age did not constitute discrimination prohibited under art.2 thereof if they were objectively and reasonably justified by a legitimate aim, including legitimate employment policy, labour market and vocational training objectives, and if the means of achieving that aim were appropriate and necessary para [34]–[35]. 

 AUTONUM     Under art.249 EC, Member States had the obligation, when they transposed a directive, to ensure that it was fully effective, but retained a broad discretion as to the choice of methods. Such transposition did not always require the provisions of the directive to be incorporated formally in express, specific legislation. A directive might, depending on its content, be implemented by way of general principles, a general measure or a general legal context provided that they were appropriate for the purpose of guaranteeing in fact the full application of the directive and that, where a provision of the directive was intended to create rights for individuals, the legal position arising from those general principles or that general legal context was sufficiently precise and clear and the persons concerned could ascertain the full extent of their rights and, where appropriate, rely on them before the national courts. [41]–[42] 

 AUTONUM     It held that art.6(1) of the Directive could not be interpreted as requiring MSs to draw up, in their measures of transposition, a specific list of the differences in treatment which might be justified by a legitimate aim. The legitimate aims and the differences in treatment referred to art.6(1) were purely illustrative. Nevertheless, in the absence of the precision that would be furnished by a list, it was important that other elements, taken from the general context of the measure concerned, enabled the underlying aim of that measure to be identified for the purposes of review by the courts of its legitimacy and whether the means put in place to achieve that aim were appropriate and necessary. [43]–[45].  In making these remarks it was following Palacios.
 AUTONUM     It was apparent from art.6(1) of the Directive that the aims which might be considered “legitimate” within the meaning of that provision were social policy objectives, such as those related to employment policy, the labour market or vocational training. However the Court placed an important limitation on the nature of legitimate aims which may be relied upon in justifying direct age discrimination.

 AUTONUM     By their public interest nature, those legitimate aims are distinguishable from purely individual reasons particular to the employer's situation, such as cost reduction or improving competitiveness, although a national rule might recognise, in the pursuit of those legitimate aims, a certain degree of flexibility for employers. [46]
 AUTONUM     It was for the national court to ascertain whether the aims contemplated by reg.3 of the Regulations were legitimate within the meaning of art.6(1) of the Directive, in that they were covered by such a social policy objective, and whether, in the light of all the relevant evidence and taking account of the possibility of achieving such an objective by other means, reg.3 , as a means to achieve that aim, was “appropriate and necessary”. [49]–[50] 

 AUTONUM     Further, in choosing the means capable of achieving their social policy objectives, the Member States enjoyed broad discretion. However, that discretion could not have the effect of frustrating the implementation of the principle of non-discrimination on grounds of age. Mere generalisations concerning the capacity of a specific measure to contribute to employment policy, labour market or vocational training objectives were not enough to show that the aim of that measure was capable of justifying derogation from that principle and did not constitute evidence on the basis of which it could reasonably be considered that the means chosen were suitable for achieving that aim. [51]

 AUTONUM      The scope of art.2(2)(b) and that of art.6(1) of the Directive were not identical. Article 2 draws a distinction between, on the one hand, discrimination directly on the grounds of religion or belief, disability, age or sexual orientation in relation to employment and occupation and, on the other, “indirect” discrimination which, although based on an apparently neutral provision, criterion or practice, would put persons on account of their religion, belief, disability, age or sexual orientation at a particular disadvantage compared with other persons. 
 AUTONUM     Provisions, criteria or practices liable to constitute indirect discrimination, but not direct discrimination might, by virtue of art.2(2)(b) of the Directive, escape classification as discrimination. Article 6 of the Directive 2000/78, on the other hand, established a scheme of derogation specific to differences of treatment on grounds of age. 
 AUTONUM     Of course the significance of the court remarking that it was a scheme of derogation is that a narrow interpretation of the exception which it creates must be adopted.  

 AUTONUM     Article 6(1) allowed Member States to introduce into their national law measures providing for such differences in treatment which fell in particular within the category of direct discrimination as defined in art.2(2)(a). That option, as an exception to the principle prohibiting discrimination, was however strictly limited by the conditions laid down in art.6(1) itself. 
 AUTONUM     So the national provisions provided for a form of direct discrimination within the meaning of art.2(2)(a). Article 6(1) gave Member States the option to provide, within the context of national law, that certain forms of differences in treatment on grounds of age did not constitute discrimination within the meaning of that Directive if they were “objectively and reasonably” justified. 
 AUTONUM     Although the word “reasonably” did not appear in art.2(2)(b) of the Directive, it was inconceivable that a difference in treatment could be justified by a legitimate aim, achieved by appropriate and necessary means, but that the justification would not be reasonable. Accordingly, no particular significance should be attached to the fact that that word was used only in art.6(1) of the directive. 
 AUTONUM     The ECJ however imposed a new restriction on Member States seeking to justify direct age discrimination. Article 6(1) imposed on the Member States, notwithstanding their broad discretion in matters of social policy, the burden of establishing to a high standard of proof the legitimacy of the aim pursued. [see paras 63- 65].  This stricture is somewhat puzzling.  What is involved in establishing the legitimacy of the aim to a high standard?  Does it, for example, mean that the state must be able to prove the legitimacy of the aim in accordance with principles of good administrative law making?  Although they do not apply to legislation, perhaps principles analogous to those employed in Council of Europe Recommendation r(80) 2 concerning the exercise of discretionary powers by administrative authorities could be applied.  Thus principles such as 

(a) that the discretionary power does not pursue a purpose other than that for which it was conferred;

(b) that it observes objectivity and impartiality, taking into account only the factors relevant to the particular case;  here it is submitted that this entails that the derogation under Art 6 should be aimed at the minimum derogation permitted under art 6.

(c) observes the principle of equality before the law  by avoiding unfair discrimination; (see reference to this principle in Recital 4 of the Directive);

(d) maintains a proper balance  between any adverse effects which its decision may have on the rights, liberties or interests of persons and the purpose which it pursues.

However the ECJ itself has given no content to this idea, and if it is to receive any, that must await another case. 

 AUTONUM     In ACE the ECJ went on to say that if a provision, a criterion or a practice did not constitute discrimination within the meaning of the Directive, by reason of an objective justification within the meaning of art.2(2)(b) thereof, it was not necessary to have recourse to art.6(1) of the Directive, which was intended to permit the justification of certain differences in treatment which, but for that provision, would constitute such discrimination. [see para 66].  This means that where indirect discrimination is alleged, but it is found to be justified there is no need to go on to consider whether there is justification under Article 6.1.   In cases of direct age discrimination however, that is the only way in which justification may be found (article 2.5 aside).
(C-411/05)Palacios de la Villa v Cortefiel Servicios SA  [2007] E.C.R. I-8531. 

 AUTONUM     Facts: At age 65, P was told that his contract of employment was automatically terminated because he had reached the compulsory retirement age as provided for in art.19(3) of a collective agreement.  On July 2, 2005, a national law had been published, a single transitional provision, which authorised such a measure. That single transitional provision provided that “clauses in collective agreements concluded prior to the entry into force of this Law, which provide for the termination of contracts of employment where workers have reached normal retirement age, shall be lawful provided it is ensured that the workers concerned have completed the minimum period of contributions and satisfy the other requirements laid down in social security legislation for entitlement to a retirement pension under their contribution regime”.

 AUTONUM     P satisfied these two conditions.  However he brought an action before the national Court, asking that this notification be declared null and void because it was in breach of his right not to be discriminated against on the ground of age. The referring Court, inter alia, asked whether the prohibition of any discrimination based on age in employment and occupation must be interpreted as meaning that it precluded such national legislation.  
 AUTONUM     The ECJ held that the scope of the Directive included this type of termination of contract.  Second the national law established a difference in treatment directly based on age. 

 AUTONUM     The ECJ then looked at Article 6(1).  The single transitional provision was adopted, at the instigation of the social partners, as part of a national policy seeking to promote better access to employment, by means of better distribution of work between the generations. It was true that that provision did not expressly refer to an objective of that kind. However, that fact alone was not decisive. Placed in its context, the single transitional provision was aimed at regulating the national labour market, in particular, for the purposes of checking unemployment. [see paragraphs 53 - 62].

 AUTONUM     That was a legitimate aim.  The promotion of a high level of employment was one of the ends pursued both by the European Union and the European Community. Furthermore, encouragement of recruitment undoubtedly constituted a legitimate aim of social policy. That assessment must evidently apply to instruments of national employment policy designed to improve opportunities for entering the labour market for certain categories of workers. [paragraph 63- 65].

 AUTONUM     There is of course a non-sequitur in that argument.  Even if promotion of a high level of employment is an aim of the Union it does not follow at all that a measure which promotes a high level of employment in one age group at the expense of employment in another age group is appropriate or necessary to achieve that aim.  In future cases the legitimacy of the aim will need to be established to a high standard, and in particular the lump of labour “fallacy” will need to be addressed.  It does not follow that because a person aged 65 loses their job that anyone in any age group in which employment is to be promoted will gain a job.  For example it may be that although the middle manager is promoted when the 65 year old is terminated, it does not follow that the middle manager’s job is filled or is filled by a person from any particular age group. 

 AUTONUM     However the ECJ stated that an aim such as the one referred to by Spain, must, in principle, be regarded as “objectively and reasonably” justifying “within the context of national law”, as provided for by Art.6(1)(1) of the Directive, a difference in treatment on grounds of age laid down by the Member States. [see para 66] 
 AUTONUM     As Community law stood at present, the Member States and, where appropriate, the social partners at national level enjoyed broad discretion in their choice, not only to pursue a particular aim in the field of social and employment policy, but also in the definition of measures capable of achieving it. 
 AUTONUM     It is this breadth of discretion which ACE subsequently challenged.  

 AUTONUM     The ECJ was keen to emphasise the breadth of such discretion in Palacios however.   The states have discretion as regards the choice which the national authorities concerned might be led to make on the basis of political, economic, social, demographic and/or budgetary considerations and having regard to the actual situation in the labour market in a particular Member State, to prolong people's working life or, conversely, to provide for early retirement. It was for the competent authorities of the Member States to find the right balance between the different interests involved. The national measures laid down in that context did not go beyond what was appropriate and necessary to achieve the aim pursued by the Member State concerned. [67]–[74]

Mangold v Helm(Case C-144/04)
 [2006] 1 C.M.L.R. 43 

 AUTONUM     Facts M, 56, concluded a fixed-term contract with H which provided that the duration of the contract was based on para.14(3) of the TzBfG, which was intended to make it easier to conclude fixed-term contracts of employment with older workers (those over 52). 

 AUTONUM     M considered that that provision was incompatible with the Directive.  The German law provided that a fixed-term contract might only be concluded if there were objective reasons for doing so, and listed the accepted objective reasons, but then removed the need for objective reasons for workers who were over 58.  The referring court sought a preliminary ruling from the ECJ as to whether whether Art.6(1) of Directive 2000/78 should be interpreted as precluding a provision of domestic law such as that at issue which authorised, without restriction, unless there was a close connection with an earlier contract of employment of indefinite duration concluded with the same employer, the conclusion of fixed-term contracts of employment once the worker had reached the age of 52. If so, the national court asked what conclusions it should draw from that interpretation. 

 AUTONUM     The ECJ noted the legitimate aim at issue.  The purpose of Directive 2000/78 was to lay down a general framework for combating discrimination on any of the grounds referred to in that article, which included age, in relation to employment and occupation. Paragraph 14(3) of the German law introduced a difference of treatment on the grounds directly of age. Article 6(1) was considered.  The purpose of the German law was to promote the vocational integration of unemployed older workers, in so far as they encountered considerable difficulties in finding work. That was a legitimate public-interest objective, which justified “objectively and reasonably” a difference of treatment on grounds of age. [see paras 56 - 61]. 

 AUTONUM     Although Member States enjoy broad discretion in their choice of the measures capable of attaining their objectives in the field of social and employment policy, in so far as such legislation takes the age of the worker concerned as the only criterion for the application of a fixed-term contract of employment (when it had not been shown that fixing an age threshold, as such, regardless of any other consideration linked to the structure of the labour market in question or the personal situation of the person concerned, was objectively necessary to the attainment of the objective which was the vocational integration of unemployed older workers) it went beyond what was appropriate and necessary in order to  attain the objective. 

 AUTONUM     Observance of the principle of proportionality required every derogation from an individual right to reconcile, so far as possible, the requirements of the principle of equal treatment with those of the aim pursued. Such national legislation could not, therefore, be justified under Art.6(1) of Directive 2000/78 . [para 63- 66].  The test for proportionality therefore is, in essence, that the state/employer should use the least restrictive means of achieving its aim. 

 AUTONUM     Mangold started the debate, pursued through Palacios and Bartsch’s AG Opinions as to whether there is a general principle of community law of equal treatment on the grounds of age outside the mechanism of Directive 2000/78.  In Mangold the ECJ pointed out that the Directive does not itself lay down the principle of equal treatment in the field of employment and occupation. The principle of non-discrimination on grounds of age is, it stated, a general principle of Community law. Where national rules fell within the scope of Community law, which was the case with para.14(3) of the TzBfG, being a measure implementing Directive 1999/70 , and reference was made to the Court for a preliminary ruling, the Court should provide all the criteria of interpretation needed by the national court to determine whether those rules were compatible with such a principle. 

 Opinions

 AUTONUM     I have included two opinions for their interest (in the case of Bartsch) and novelty (in the case of Rosenbladt).

Bartsch v Bosch und Siemens Hausgeräte (BSH) Alteredsfürsorge GmbH(Case C-427/06)

 AUTONUM     The applicant, who was born in 1965, married in 1986. Her husband was born in 1944 and died on May 5, 2004. On February 23, 1988 her husband had concluded an employment contract with B. The employment relationship was governed by a pension scheme, which excluded the right to a pension of a spouse more than 15 years younger than the deceased former employee. B rejected the applicant request to pay her a survivor's pension. The referring court asked whether the application of the prohibition under Community law of discrimination on the ground of age was mandatory where the allegedly discriminatory treatment contained no link with Community law. If this was answered in the negative, the referring court asked whether, in circumstances such as those at issue in the main proceedings, such a link to Community law arose from art.13 EC or from Directive 2000/78 , even before the time-limit allowed to the Member State concerned for transposition had expired. 

 AUTONUM     Where national rules fell within the scope of Community law and reference was made to the Court for a preliminary ruling, the Court must provide all the criteria of interpretation needed by the national court to determine whether those rules were compatible with the general principles of Community law.    However the application, which the courts of Member States must ensure, of the prohibition under Community law of discrimination on the ground of age was not mandatory where the allegedly discriminatory treatment contained no link with Community law. Neither Directive 2000/78 nor art.13 EC enabled a situation such as that at issue in the main proceedings to be brought within the scope of Community law. 

 AUTONUM     Article 13 EC could not, as such, bring within the scope of Community law, for the purposes of prohibiting discrimination based on age, situations which, like that in the main proceedings, did not fall within the framework of measures adopted on the basis of that article, specifically Directive 2000/78, before the time limit provided therein for its transposition had expired [see paras 16 - 25].

 AUTONUM     The ECJ judgment is narrowly focussed on these issues.  Not so the AGO, which contains a sustained criticism and limitation of Mangold, and an (ultimately incorrect I suggest) analysis of the underlying philosophical basis for age discrimination.  Advocate General Mazak in Palacios adopts a very pragmatic line about age discrimination.  We find it useful to discriminate in this way, so where appropriate it should be permitted.    Ultimately Bartsch’s AGO agrees with this approach but suggests that what is happening is the emergence of a strand of anti-discrimination provision.  I take the view that all strands of anti-discrimination provision suffer from this type of analysis in their early days.  Society relinquishes power over a group so as to allow it autonomy and dignity only after realising that the utility it finds in the group’s less favourable treatment is incompatible with the fundamental dignity of that group.  Of course we all age.  We move from one age group to another.  However the characteristic of age (at any point in my time line) can only rarely justify less favourable treatment.  

 AUTONUM     It is, in my view, essential that the Union becomes clearer about how it regards the characteristic of age before determining the content of a Directive which might apply discrimination concepts to areas such as health services.  In that context the utility of distinctions based on age may quickly be regarded as less acceptable than they are in the field of employment and occupation. 
Affaire C‑45/09  Gisela Rosenbladt c Oellerking Gebäudereinigungsges.mbH - CONCLUSIONS DE L’AVOCAT GÉNÉRAL Mme VERICA Trstenjak présentées le 28 avril 2010

 AUTONUM     Finally I include the Advocate General’s Opinion in Rosenbladt.  It is not available in English yet, but she states :

	54.      En troisième lieu, certains auteurs ont exprimé des doutes quant au pouvoir des partenaires sociaux à transposer également l’article 6, paragraphe 1, de la directive. Ils fondent leur position sur la qualité d’objectifs d’intérêt général que doivent posséder les objectifs légitimes. Or, déclarent-ils, la fixation d’objectifs d’intérêt général relève du domaine politique et incombe donc à l’État membre (24).

55.      À tout le moins dans un cas tel que celui en cause en l’espèce, ces doutes ne nous semblent pas justifiés. Il convient d’observer, tout d’abord, que le libellé de l’article 18, premier alinéa, de la directive ne limite pas la possibilité d’une mise en œuvre par les partenaires sociaux à des dispositions déterminées de la directive. Une transposition de l’article 6, paragraphe 1, de la directive par les partenaires sociaux n’est donc pas expressément exclue. Indépendamment de la question du bien-fondé de ces doutes quant à une mise en œuvre de l’article 6, paragraphe 1, de la directive qui se ferait exclusivement par le biais de conventions collectives, ils ne nous semblent en l’espèce pas concluants. Il convient de distinguer entre la fixation d’un objectif légitime et l’invocation d’un objectif légitime déjà fixé par le législateur national. Dans la mesure où le législateur national a déjà défini l’objectif légitime et a indiqué les moyens de le réaliser, il ne nous semble pas exclu que les partenaires sociaux puissent l’invoquer (25).




 AUTONUM     Using my poor French, this appears to suggest that some authors have expressed doubt about the power of social partners to transpose Article 6.1 of the Directive.  This is based on the public interest nature of the aims pursued by that provision.  They argue that, because determining these aims is incumbent on the member states, the social partners cannot do it.

 AUTONUM     The AG rejects that argument.  Article 18 does not limit the methods for transposition by excluding transposition by means of the social partners.  Transposition of Article 6.1 by means of the social partners is no expressly excluded.  However, regardless of whether doubts about partial transposition by the social partners are well founded, legitimate questions could be raised concerning whether transposition exclusively by means of the social partners’ agreements would be permissible. 

 AUTONUM     If I have understood this part of the AGO correctly, I think that it is right. The AG distinguishes between the fixing of a legitimate aim and the invocation of the legitimate aim already established by the national legislature.  In relation to a measure in which the national legislator has already defined the legitimate aim and indicated the means of realising it, the AG took the view that the social partners are permitted to invoke it.  
 AUTONUM     The AG went on to consider whether there must be specific legislation or whether collective agreements can be relied upon when they are concluded on the basis of a bare general provision.  

 AUTONUM     However the AG intriguingly appears to suggest that the aims used to justify direct age discrimination, although they do not have to be set out in the legislation and can be drawn from the general legal context, they must be sufficiently precise to be capable of justifying the difference in treatment. In this sense a bare general provision is insufficient.

	56.      En revanche, en l’absence de demande conjointe des partenaires sociaux au sens de l’article 18 de la directive, il nous semble incompatible avec les articles 6 et 18 de la directive que le législateur national se borne à reprendre les conditions de l’article 6, paragraphe 1, premier alinéa, de la directive dans une disposition générale et renvoie à une mise en œuvre par les partenaires sociaux sur la base de cette disposition générale «nue». Une transposition suffisante de l’article 6, paragraphe 1, de la directive par l’État membre ferait alors en effet défaut. L’article 6, paragraphe 1, premier alinéa, de la directive exige que l’État membre prévoie quelles différences de traitement fondées sur l’âge ne constituent pas une discrimination. L’article 6, paragraphe 1, premier alinéa, de la directive laisse donc par conséquent en première ligne aux États membres le soin d’identifier les différences de traitement qu’il entend faire échapper à la qualification de discriminations. Il ressort des conditions énoncées à l’article 6, paragraphe 1, premier alinéa, de la directive que les différences de traitement ainsi prévues doivent être objectivement justifiées. Si un État membre reprend globalement les conditions sous lesquelles ce type de différences de traitement peuvent être justifiées, cela ne suffit pas pour qu’elles aient été prévues par l’État membre. Dans ce cas, il n’est de plus pas davantage possible, à tout le moins en l’absence de demande conjointe des partenaires sociaux, de renvoyer à la mise en œuvre par les partenaires sociaux et la libre négociation collective. L’article 18 de la directive exige en effet expressément une telle demande pour que la mise en œuvre de la directive puisse être confiée aux partenaires sociaux.




 AUTONUM     Article 6.1 requires that member states provide which differences of treatment based on age do not constitute discrimination.  It leaves to the member states the job of identifying the differences of treatment which it intends should escape classification as discrimination.  If a member state simply reasserts globally the conditions under which a type of difference in treatment may be justified, that would not be sufficient as provision by the Member State.     

 AUTONUM     Provided the meaning of this passage is as I have set out, it represents an interesting development of the Heyday approach.  There the ECJ rejected the idea that the Member Stats must set out a list of exempted treatment, pointing out that the aims of a measure may be derived from the general legal context in which it exists.  

 AUTONUM     The passage continues:

	Dans ce cas, il n’est de plus pas davantage possible, à tout le moins en l’absence de demande conjointe des partenaires sociaux, de renvoyer à la mise en œuvre par les partenaires sociaux et la libre négociation collective. L’article 18 de la directive exige en effet expressément une telle demande pour que la mise en œuvre de la directive puisse être confiée aux partenaires sociaux.


 AUTONUM     The AG concludes

	57.      En conclusion, il convient de retenir qu’une limite d’âge consistant en l’âge normal de la retraite, convenue par voie de convention collective, peut être conforme à l’article 6, paragraphe 1, de la directive 2000/78 tout d’abord dans le cas où les partenaires sociaux y ont été spécifiquement habilités par une disposition nationale qui satisfait aux exigences de l’article 6, paragraphe 1, de la directive. Ce type de disposition nationale peut également remplir les conditions de l’article 6, paragraphe 1, de la directive alors que les motifs justifiant que des limites d’âge consistant en l’âge normal de la retraite ne sont pas à considérer comme une discrimination fondée sur l’âge ne ressortent pas expressément de la disposition concernée. Lorsque ces motifs ne sont pas expressément indiqués, le point déterminant est de savoir si d’autres éléments, tirés du contexte général de la disposition en cause, permettent l’identification de l’objectif sous-tendant la disposition et si ces éléments sont suffisamment concrets pour permettre un contrôle du caractère objectivement justifié.

58.      Une limite d’âge consistant en l’âge normal de la retraite convenue par voie de convention collective peut, par ailleurs, également être conforme à la directive si les conditions sont réunies pour confier la mise en œuvre de la directive aux partenaires sociaux en vertu de son article 18, premier alinéa, conditions dont fait notamment partie la demande conjointe des partenaires sociaux.


 AUTONUM     This appears to suggest that the underlying aim and its element must be sufficiently specific to permit supervision of its objectively justified nature. 

 AUTONUM    In relation to the question of compatibility raised in that case the AGO states that the issue of whether a MS has exceeded its margin of appreciation is capable of being a question of the interpretation of the Directive. 

 AUTONUM     Later the AGO state

	75.      La juridiction de renvoi devra en outre vérifier si ces objectifs sont suffisamment concrets pour permettre un contrôle efficace du caractère objectivement justifié des différences de traitement fondées sur l’âge utilisées en vue de les réaliser. Là encore, il convient de se baser sur les objectifs identifiés par le BAG. Contrairement à ce que soutient la demanderesse, le seul fait qu’ils soient déduits d’éléments tirés du contexte général de la mesure concernée ne fait en effet pas automatiquement obstacle à ce que ces objectifs puissent être suffisamment concrets.




 AUTONUM     It is for the national court to ascertain whether the aims are sufficiently concrete to allow effective supervision of the objective justification of the differences of treatment based on age used in order to realise these aims.  The mere fact that the aims may be deduced from elements drawn from the general context of the measure in question does not create an automatic obstacle to those aims being sufficiently concrete.

 AUTONUM     In paragraph 93 the AG rejects the idea of an autonomous community meaning to be given to justified age differences of treatment.  The AG states:

	L’article 6, paragraphe 1, de la directive repose, au contraire, manifestement sur une approche réservant par principe aux États membres le pouvoir de déterminer les différences de traitement fondées sur l’âge qu’ils entendent faire échapper à la qualification de discrimination, à condition, toutefois, qu’elles puissent être objectivement justifiées. L’incompatibilité de cette approche avec une signification communautaire autonome ressort clairement du vingt-cinquième considérant, aux termes duquel des différences de traitement liées à l’âge peuvent être justifiées dans certaines circonstances et appellent donc des dispositions spécifiques «qui peuvent varier selon la situation des États membres».


 AUTONUM     However in the same passage the AG stresses that although the MS have the power to determine the differences of treatment based on age which they intend should escape classification as age discrimination, there is a condition.  They must be capable of being objectively justified.  So it appears that the AG does not consider that it is the national law fixing the differences of treatment, but that objective justification must be built into the national law. 

 AUTONUM     Finally  the AG reinforces the view taken in ACE about the nature of legitimate aims under Article 6.1.

	2.      Sur les exigences auxquelles doivent satisfaire les objectifs

116. En ce qui concerne les objectifs de politique de l’emploi et de lutte contre le chômage, la légitimité de ces objectifs ne fait aucun doute. Ces objectifs sont en outre suffisamment déterminés. Nous renvoyons à cet égard à nos développements ci-dessus (56). Le fait que l’article 19, point 8, du RTV, dans sa version applicable au principal, ait été convenu en 2004, c’est-à-dire alors que le délai dont disposait la République fédérale d’Allemagne pour transposer la directive, expirant le 2 décembre 2006, n’était pas encore écoulé et l’AGG n’était pas encore entré en vigueur, ne fait pas obstacle à ce que les objectifs qu’il poursuit puissent être qualifiés d’objectifs légitimes au sens de l’article 6, paragraphe 1, de la directive. Ainsi qu’il ressort de l’article 249, troisième alinéa, CE, en vertu duquel la directive ne lie les États que quant au résultat à atteindre, il suffit pour une mise en œuvre de la directive que, en convenant l’article 19, point 8, du RTV, les partenaires sociaux aient poursuivi un objectif qui est à considérer comme un objectif légitime au sens de l’article 6 de la directive. Il n’est pas nécessaire qu’ils aient fixé cet objectif spécifiquement dans le cadre de la transposition de l’article 6, paragraphe 1, de la directive.

117. En revanche, le point de savoir si la planification des recrutements et la gestion du personnel des entreprises, ainsi qu’un équilibre quant à l’âge du personnel de l’entreprise, envisagés isolément, constituent également des objectifs légitimes, doit, d’après nous, être soumis par la juridiction de renvoi à un examen rapproché. Il ne s’agit pas là d’objectifs relevant des domaines de politique de l’emploi, du marché du travail et de la formation professionnelle, visés à l’article 6, paragraphe 1, premier alinéa, de la directive. Il est vrai que l’énumération à l’article 6, paragraphe 1, premier alinéa, de la directive n’est pas limitative, comme le montre l’emploi du mot «notamment». La Cour a cependant souligné que tous les objectifs visés au premier alinéa de ladite disposition possèdent un caractère d’intérêt général. Des motifs purement individuels qui sont propres à la situation de l’employeur, tels que, par exemple, la réduction des coûts ou l’amélioration de la compétitivité, ne peuvent donc pas être considérés comme des objectifs légitimes au sens de ladite disposition (57). La structure des recrutements et du personnel d’une entreprise ainsi qu’un équilibre quant à l’âge du personnel de l’entreprise nous semblent, à tout le moins à première vue, relever de cette catégorie des motifs individuels (58). Il appartiendra cependant à la juridiction de renvoi de vérifier si, à travers ces objectifs, ce ne sont pas éventuellement d’autres objectifs qui sont poursuivis, qui peuvent être considérés avoir un caractère d’intérêt général.




 AUTONUM     The ECJ has therefore developed the notion of a legitimate aim under Article 6.1. so as to require it to be an aim which has a public interest element in it. 
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